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Summary

o An examination of the privilege waiver that arises in connection with an “advice of
counsel” defense.

o A discussion of one context in which the doctrine frequently arises in insurance
coverage litigation: settlements of underlying cases.

o Part Il will examine the doctrine and attorney fees.
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What is the “at issue” doctrine, and why does it exist? In simplest terms, the doctrine holds
that when a party makes an argument that relies on otherwise privileged information, the
party waives the privilege over the information that it has put “at issue” in the case. The
rationale is one of fairness: It would be fundamentally inequitable for a party in our
adversarial system to be able to put forward an argument based on information that
cannot be tested and examined by the other side. The confusion often arises, however,
over what it means to put otherwise privileged information “at issue” in a case. Does it
mean that the argument could not be made but for the privileged information? Does it
mean that the argument merely relates in some way to the privileged information? Or is it
something in between?

This article will start by examining the classic application of the “at issue” doctrine: the
privilege waiver that arises in connection with an “advice of counsel” defense. Next, the
article will discuss two contexts in which the doctrine frequently arises in insurance
coverage litigation: settlements of underlying cases and, in part two, attorney fees. The
article will address how the doctrine is applied in those contexts and discuss certain
questions that may arise in determining its limits.

As noted, a frequent application of the “at issue” doctrine involves the affirmative defense
of “advice of counsel.” Parties may use this defense to show they relied on the advice of
counsel and therefore behaved reasonably and/or should not be found liable for a certain
act or omission forming the basis of another party’s claim. However, the use of this
defense can result in a waiver of the attorney-client and work-product privileges for
materials related to the defense.

The following cases involve the advice-of-counsel defense and the different approaches
taken by courts to determine whether waiver of the attorney-client privilege and work-
product protection should occur.

In Doe v. Schuylkill County Courthouse 1 in the U.S. District Court for the Middle District

of Pennsylvania, county courthouse employees filed suit against the courthouse and
others alleging retaliation for reporting workplace sexual misconduct. The defendants
argued they had an independent, good-faith basis for their disciplinary decisions, which
was reinforced by legal advice they received from counsel. 2 In response, the plaintiffs
sought leave of court to propound discovery on the defendants to inquire into
communications between the defendants and their counsel relating to the good-faith
basis for their disciplinary actions. 3 The defendants asserted that this violated the
attorney-client privilege because they did not expressly raise any defenses based on
advice of counsel. 4 The court observed that the defendants clearly alleged they acted in

good faith, and with a non-retaliatory purpose, when they took various adverse actions



against the plaintiffs. > The court also stated that the defendants’ assertion of good faith
implicitly suggested they were guided by counsel while taking the adverse actions, which
prevented them from committing any illegal conduct. © Thus, the court determined that
the defendants’ claims of good faith based on legal advice justified waiver of the attorney-
client privilege for attorney-client communications related to the disciplinary actions at
issue. /

Doe illustrates that waiver of the attorney-client privilege can occur even when a party
does not expressly plead an advice-of-counsel defense. The defendants in Doe claimed a
good-faith basis supported by legal advice to illustrate they acted lawfully, which the court
regarded as an implicit suggestion that the defendants were guided by counsel. 8

In Jones v. Nationwide Insurance Co., ° also in the U.S. District Court for the Middle

District of Pennsylvania, the plaintiff filed suit asserting a breach of contract claim and a
bad-faith claim arising out of a motor vehicle collision. The plaintiff sought to obtain
documents from the defendant during discovery, and the defendant claimed the
documents were protected by either the attorney-client privilege or the work-product
protection doctrine. 10 Further, the defendant argued that because it had not pled an
“advice of counsel” defense, the documents were protected by the attorney-client
privilege and were not discoverable. 1 The court rejected the defendant’s contention

and ruled that the advice of counsel was relevant for purposes of discovery. 12 In

reaching this determination, the court observed that the case involved a bad-faith claim,
which rendered the advice of counsel “inextricably interwoven into the fabric of the facts
that occurred.” 13 The court also referred to an affirmative defense pled by the
defendant, which stated the defendant “acted reasonably and in accordance with the
insurance contract and the applicable laws of the Commonwealth of Pennsylvania when
issuing the policy of insurance, and when handling, investigating and evaluating plaintiff's
claim.” % The court concluded that this language made the advice of counsel

discoverable. 1>

The court’s rationale for deciding waiver in Nationwide is unusual because it was partially
triggered by the plaintiff's bad-faith claim. 1© In other words, the court took the
exceptional step of presuming that legal advice was inherently associated with the
plaintiff's bad-faith claim. 17 Nevertheless, the court also considered the affirmative
defense raised by the defendant asserting compliance with the insurance policy and law,
and found this made the advice of counsel relevant to discovery. 18 This presents a more

plausible basis for the court to decide waiver of privilege due to advice of counsel,
because it involves an affirmative defense actually pled by the defendant. Nonetheless,



like the court in Doe, the court in Nationwide found a waiver of the attorney-client
privilege, even though the defendant did not expressly plead an advice-of-counsel

defense. 19

Conversely, there are cases in which parties raise an advice-of-counsel defense, but
waiver of the attorney-client privilege does not occur.

In re Niaspan Antitrust Litigation, 29 in the U.S. District Court for the Eastern District of

Pennsylvania, involved “reverse payment,” or a “pay for delay,” settlement, which refers to
a practice in which a brand-name drug company files a patent infringement suit against a
generic drug company and compensates the generic drug company for not entering the
market with a competing generic drug until an agreed date. The plaintiffs alleged the
brand-name manufacturer of the drug, Kos, entered into an anticompetitive reverse-
payment settlement agreement with the defendants, Barr and Teva, 2! the generic

manufacturer of the drug. 22 At deposition, counsel for the plaintiffs asked the former
president of Barr about outside counsel’s opinions regarding the invalidity,
unenforceability, or noninfringement of Kos's Niaspan patent. 23 The defendants’
counsel objected to this question, citing attorney-client privilege. 24 The plaintiffs’

counsel then asked the witness if, absent a settlement, Barr would have launched generic
Niaspan at risk. 25 The witness responded “no.” 26 The plaintiffs argued that the

defendants should be prevented from using that deposition testimony. 27 The plaintiffs

asserted that the defendants’ use of the deposition testimony would constitute an
impermissible use of the attorney-client privilege as both a “sword” and “shield,” as the
defendants were presenting arguments and assertions associated with attorney advice
and simultaneously preventing the plaintiffs from exploring the advice. 28

The court determined that the testimony by the defendants’ witness did not implicate
attorney advice, applying the Third Circuit rule for waiver of the attorney-client privilege.

29 The rule states that “advice of counsel is placed in issue where the client asserts a
claim or defense, and attempts to prove that claim or defense by disclosing or describing
an attorney-client communication.” 30 The court observed that here the attorney advice
given by the defendants’ counsel related to the witness's testimony and was not used by
the defendants to prove any of their claims or defenses by disclosing or describing a client
communication. 31 The court also determined that the witness's testimony was not
relevant to any claim or defense asserted by the defendants, as the plaintiffs did not show
that the defendants proved a claim or defense using the witness's deposition testimony,
which would place the attorney advice at issue. 32 Because the court determined that

the witness’s testimony did not implicate attorney advice or prove any of the defendants’



claims or defenses, the court denied the plaintiffs’ request to prevent the defendants
from using the witness's testimony at issue. 33

Like Doe and Nationwide, Niaspan involves raising an advice-of-counsel defense without
expressly pleading it. However, in Niaspan, the plaintiffs alleged the defendants raised the
defense with deposition testimony. 34 Interestingly, the plaintiffs also associated the
defendants’ assertion of the defense with improper use of the attorney-client privilege, as
the plaintiffs claimed the defendants relied on advice of counsel to provide certain
deposition testimony and vet refused to provide additional information regarding the

testimony subject matter. 3> While it is uncertain if the defendants’ witness relied on
advice of counsel to respond to the plaintiffs’ counsel regarding the launch of the
medication at issue, the court dispositively addressed the defendants’ contention by
determining that the defendants did not use the testimony to prove a claim or defense by
disclosing or describing a client communication. 3¢ Further, the court observed that the
plaintiffs failed to show the deposition testimony proved any of the defendants’ claims or
defenses. 37

In In re County of Erie, 3% in the U.S. Court of Appeals for the Second Circuit, the plaintiffs

filed suit against defendant Erie County, alleging that a written policy of the Erie County
Sheriff's Office requiring an invasive strip search of all detainees entering the defendants’
correctional facility violated the Fourth Amendment. A discovery dispute arose regarding
the production of correspondence between the offices of the Erie County attorney and
the Erie County sheriff. 39 The district court ruled that the defendants waived the
attorney-client privilege over the correspondence by placing it at issue in the litigation
after deposition testimony of the defendants’ witnesses revealed that the defendants
received advice from counsel regarding the revision of the strip search policies. 40
Further, the district court stated the deposition testimony was indicative of the
defendants’ reliance on advice of counsel to reinforce the claim that their strip search
policy was lawful. 47 As a result, the district court ordered production of the emails at

issue, and the defendants appealed the court's ruling. 42

The appeals court considered whether the defendants waived the attorney-client privilege
by implication, observing that waiver by implication can occur when a client asserts

reliance on an attorney's advice as an element of a claim or defense. 43 The court
concluded that the defendants did not rely on the advice of counsel to support any of
their defenses. 44 The court also examined whether the defendants asserted a good-
faith, state-of-mind defense, as this involves an inquiry into state of mind, which raises the
possibility of implied waiver of the attorney-client privilege. 4> The court concluded that



the defendants did not assert a good-faith or state-of-mind defense. 4 Instead, the
court acknowledged that the defendants strictly maintained that their actions were lawful
or that any rights they may have violated were not clearly established. 47 Because the
appeals court determined that the defendants did not waive the attorney-client privilege

for the correspondence at issue, it vacated the district court’'s order and instructed the
district court to enter an order protecting the confidentiality of the correspondence.

The approach used by the court in Erie to determine whether the defendants raised an
advice-of-counsel defense is almost identical to the one applied by the court in Niaspan,
as the court concluded that the defendants did not rely on the advice of counsel to

support their claims or defenses. 4 However, unlike the court Niaspan, the court in Erie
also analyzed whether the defendants raised a good-faith, state-of-mind defense
regarding the policies at issue to determine waiver. 42 Interestingly, the court found that
the defendants simply maintained their actions were “lawful” or that any rights they may
have violated were not clearly established. >0 However, the court’s use of the term
“lawful” suggests that the defendants relied on the advice of counsel to examine the

legality of their strip search policies, which arguably calls the court’s analysis into
question.

In Aboudara v. City of Santa Rosa, ®! in the U.S. District Court for the Northern District of
California, the plaintiff asserted a claim for insufficient compensation. The defendant filed
an amended answer and pled an affirmative defense of good faith because it consulted
with counsel regarding compliance with the Fair Labor Standards Act. 2 The court
observed that the defendant’'s good-faith affirmative defense waived the attorney-client
privilege because it was based on the advice of legal counsel. >3 The plaintiff then filed a
motion to compel, seeking all discoveryv related to legal advice the defendant received
regarding employee compensation. >4 In response, the defendant stipulated to the court
that it would not rely on advice of counsel to support its good-faith defense and if
necessary would amend its answer. °> The plaintiff then argued that the defendant’s

assertion of its good-faith defense, alone, waives the attorney-client privilege. °© The
court determined that the defendant’s good-faith claim was insufficient by itself to waive
the attorney-client privilege. >/ To reach this conclusion, the court deferred to prior

Ninth Circuit rulings and observed that the Ninth Circuit had not decided that an assertion
of a good-faith affirmative defense waives the attorney-client privilege for
communications with counsel. >® Ultimately, the court ruled that the defendant did not
waive the attorney-client privilege over communications related to its good-faith, advice-
of-counsel affirmative defense. 59



Aboudara is unique because it illustrates a party’s retraction of advice of counsel in
support of a good-faith affirmative defense, without eliminating the good-faith
component of the defense, to prevent waiver of the attorney-client privilege. However, the
court’s ruling can be viewed as raising a fairness issue, because the defendant benefited
from the ruling as it preserved privilege for attorney-client communications and retained
its good-faith claim. 60 This is unlike Doe, in which the court ruled that the defendants’

good-faith defense, alone, implicitly suggested the defendants relied on advice of counsel,
which resulted in waiver of the attorney-client privilege. ©1

The foregoing cases illustrate that, even in the classic case of the advice-of-counsel
defense, courts apply different approaches in determining, first, whether a party has
raised an advice-of-counsel defense and, if so, whether the defense justifies waiver of the
attorney-client privilege. Even in this limited context, therefore, the potential for
inconsistent results and ensuing confusion abounds.

The “At Issue” Doctrine in the Settlement Context

The reasonableness of an insured's settlement of a liability—and subsequent suit for
indemnity against its insurer—is another context in which the “at issue” doctrine arises.
Insureds’ and insurers’ duties regarding settlement begin with the language of the
contract. An insured typically has a duty to seek the insurer’s consent before settling a
lawsuit or making payments to third parties (under what is known as the voluntary
payment provision). Similarly, an insured has a “duty to cooperate” as part of the contract.
Thus, when an insured is engaging in settlement negotiations, it usually has a duty to keep
its insurer (or insurers) apprised of all significant developments, including key settlement
agreements, memoranda, risks, and the like, to allow its insurer to evaluate the
settlement.

Likewise, an insurer has a duty to accept a reasonable settlement offer within limits when
the claim is covered and the insured's liability has become reasonably clear. An insurer is
prohibited from unreasonably withholding its consent to settle, and that is so regardless
of whether the insurer is defending its insured. Based on the information provided from
its insured, an insurer must put its insured'’s interests above its own and evaluate whether
settlement is reasonable.

An insurer that unreasonably refuses to consent to a settlement may be subject to a bad-
faith insurance claim. The insurer may be responsible for a judgment amount in excess of
the policy limits as long as the failure or refusal to settle was unreasonable. An insured—
in some instances—may also settle a case, when an insurer unreasonably refuses to
consent to a settlement, and seek indemnity from its insurer following the settlement.



Failing to fund a reasonable settlement can give rise to a bad-faith insurance action in
many states under state statutory or common law. 62

As a general matter, reasonableness of settlement is an objective standard. But that
raises two questions: What is a “reasonable” settlement, and does an insured waive the
attorney-client privilege over counsel's analysis of any settlement by seeking indemnity
from its insurer for such a settlement? Similarly, does an insurer waive the attorney-client
privilege over counsel’s analysis of any settlement after taking the position that an
insured’s decision to settle was unreasonable? To no one’s surprise, the answer is “it
depends.” Jurisdictions are split on whether filing an indemnity action against an insurer
places counsel’s advice “at issue” for purposes of waiver of the attorney-client privilege.

Waiver of Attorney-Client Privilege: Insurer Arguments

Insurance companies are not always privy to conversations and materials in an underlying
lawsuit, particularly when they have no duty to defend. Thus, when they take the position
that an insured’s settlement of a lawsuit was unreasonable, they contend that an insured
must prove the reasonableness of that settlement by allowing them access to otherwise
privileged materials. In disputes over coverage, insurance companies commonly take the
position that an insured waives the attorney-client privilege and work-product protection
over materials in connection with underlying litigation by filing a coverage suit against the
carrier.

Insurers argue that privileged documents, including communications, evaluations, and
analysis by underlying defense counsel, specifically relate to an insured'’s claim for
defense and indemnity and thus constitute evidence relating to the reasonableness and
necessity of settlement. They argue that, by seeking coverage for amounts incurred in
connection with the defense and indemnity of certain claims, insureds place those
documents “at issue” in the coverage litigation, waiving privilege over those materials.
Insurers contend they are entitled to this information because without it, they cannot
effectively evaluate an insured’s indemnity claim nor present their defenses to that claim

for coverage. ©3

Courts have found that insureds place counsel's advice “at issue” in circumstances in
which the insured intended to make testimonial use of counsel’'s analysis at trial or when

the insured pled advice of counsel as a defense. 64

In Cincinnati Insurance Co. v. Zurich Insurance Co., ©> Cincinnati sued Zurich for its

failure to settle a liability action that resulted in an excess verdict of $3.9 million.
Cincinnati argued that Zurich should have accepted and funded the $500,000 settlement



offer prior to the jury’s verdict. 6 In discovery, Zurich sought responses to
interrogatories and production of documents concerning Cincinnati's pretrial valuation of
the claim. 67 “All of the items sought by Zurich involve either ‘facts developed in
preparation of’ or ‘opinions formed about’ the prior litigation, and therefore, as Zurich
concedes, absent an exception to the work product doctrine, discovery is not proper.” 68

The court found that Cincinnati waived work-product protection because, it

intend[ed] to call one of its attorneys, Mr. Sumner, as a witness [at] trial and
therefore concedes that Zurich is entitled to take Mr. Sumner’s deposition.
The heart of Mr. Sumner’s testimony, as pled by Cincinnati, is that he
disagreed with and argued against Zurich's decision not to accept the
$500,000 settlement offer. Therefore, Cincinnati has placed Mr. Sumner’s
testimony squarely at issue in this case and has therefore impliedly waived
work product protection for both the facts and opinions that underlie his

testimony. 62

Therefore, Cincinnati could not claim work-product protection over these documents. 70

The court found that “where a litigant does attempt to use an opinion as its sword,” work-
product protection is implicitly waived. /1 Thus, counsel’s “opinions as to the value of the
underlying case and the advisability of accepting the settlement offer, and the facts giving
rise to those opinions, unless otherwise privileged, are fair game.” 72

However, in regard to attorney-client communications, the court held that Cincinnati

has done nothing—yet—that makes the advice of counsel an issue. While it
is true that Cincinnati has placed Mr. Sumner’'s knowledge and opinions at
issue, Cincinnati has not so implicated the contents of confidential
communications to mandate their production. However, should Cincinnati
put confidential communications of counsel at issue more directly—before
or even during the trial of this case—Zurich remains free to renew the

instant motion. 73

In Potomac Electric Power Co. v. California Union Insurance Co., the D.C. District Court
found that Potomac “brought its own conduct and the conduct of its counsel in the

underlying proceedings directly into issue by instituting” the coverage action. 74 There,

Potomac sought coverage for third-party claims that were litigated or ultimately settled



(or both) for incidents of polychlorinated biphenyl (PCB) contamination. /5 The insurers

sought to compel Potomac to, among other things, “produce documents, including those
on its privilege lists, pertaining to its investigation, defense, and settlement of the
underlying criminal and civil proceedings for which it seeks insurance coverage”; and
produce “unredacted copies of legal bills” in preparation for the depositions of its

attorneys. /6

The court found that “equity and the case law weigh in favor of production” of Potomac's
documents related to its “investigation, defense, and settlement of the underlying
proceedings.” 77 The court found that because the insurers denied that “PCB
contamination is an insured loss and deny that [Potomac] has satisfied various conditions
to coverage under the policies, . . . [Potomac]'s conduct and the apportionment of costs in
connection with the investigation, defense, and settlement of the underlying proceedings
are directly at issue in this case.” /8

The court rejected Potomac’s argument that the documents were protected by attorney-
client privilege or work-product protection because Potomac

brought its own conduct and the conduct of its counsel in the underlying
proceedings directly into issue by instituting this action to recover
approximately $3.25 million for clean-up costs and $3.5 million for defense
costs allegedly incurred in connection with those proceedings. Under these
circumstances, defendants are entitled to inspect documents pertaining to
the underlying proceedings, regardless of whether they contain attorney
work product or communications normally protected by the attorney-client

privilege. 79

Waiver of Attorney-Client Privilege: Insured Arguments

Insureds have proffered similar arguments that insurance companies have placed their
counsels’ advice at issue by acting in bad faith in their settlement practices. In Holmgren v.

State Farm Mutual Automobile Insurance Co., 89 State Farm's intoxicated insured ran a
stop sign and collided with a car in which Holmgren (the plaintiff) was riding. Holmgren
was treated for her injuries but was ultimately discharged from her part-time job. 81
Holmgren contacted State Farm, which conducted an investigation and concluded that its
insured's liability was clear, and advanced $5,000 in expenses to Holmgren. 82 Holmgren
communicated numerous times that the family was under fiscal pressure, and State Farm
needed to reimburse Holmgren for her losses. 83



State Farm, on behalf of its insured, offered low settlement amounts in an attempt to
settle with Holmgren. 84 Ultimately, Holmgren sued State Farm’s insured (Cannon) and
the suit was settled for $40,000. Holmgren reserved her rights against State Farm for bad
faith in the process of adjusting and settling the claim, and subsequently sued State Farm
in federal court for bad faith in its settlement processes. 8> Holmgren prevailed at trial,

and the jury awarded over $149,000.

On appeal to the Ninth Circuit Court of Appeals, State Farm contended that the district
court erred in requiring it to produce “handwritten memoranda drafted during the
litigation of the Cannon suit by a State Farm adjuster,” which contained “a range of values
for Holmgren'’s claims, including aggravation, medical expenses, lost earnings, pain and
suffering, loss of course of life and loss of home, fixing the range of potential liability as

from $78,000 to $145,000.” 86 State Farm contended these materials were protected

work product. 87 The court rejected State Farm's argument, finding that “opinion work
product may be discovered and admitted when mental impressions are at issuein a case
and the need for the material is compelling.” 88 The court added that “[i]n a bad faith
insurance claim settlement case, the ‘strategy, mental impressions and opinion of [the
insurer's] agents concerning the handling of the claim are directly at issue.” 82 Thus,
“[ulnless the information is available elsewhere, a plaintiff may be able to establish a
compelling need for evidence in the insurer’s claim file regarding the insurer’s opinion of
the viability and value of the claim.” 90

Other courts have found similarly, particularly when insurers attempt to shield documents
in their claims files from production. 9

In Woodruff v. American Family Mutual Insurance Co., 92 the court permitted the insured

to discover attorney-client-privileged and work-product-protected documents that were
part of American Family’s claim file. The documents American Family sought to protect
went “to the very heart of the issue in this case—whether American Family breached any
obligations to [the insured] in its handling of the” underlying action. 93 It specifically

found that “[n]o one but American Family can show how it evaluated and defended the
[underlying] Action. Without access to this information, no other avenue exists for the
[insured] to discover this information. . . . [W]here plaintiff alleges bad faith and the

insurer takes the position that the claim was handled without bad faith, ‘the trial is the
file. 94

Protection of Attorney-Client Privilege and Work Product



While some courts have found that insureds have placed privileged communications and
materials “at issue” by filing coverage litigation seeking indemnity for third-party
settlements, the wealth of authority has found that seeking indemnity—without more—
does not waive an insured’s privilege. Courts’ reasoning that privilege is not waived merely
by seeking indemnity is two-fold: (1) an insured does not place counsel’s advice “at issue”
without taking some affirmative step (such as asserting reliance on counsel) in its case;
and (2) the reasonableness of settlement is an objective inquiry and can be satisfied
without waiving attorney-client privilege and work-product protection.

Take Ex parte Dow Corning Alabama, Inc., 9> in the Supreme Court of Alabama, as an

example. In that case, an employee of an independent contractor Dow Corning had hired
to perform work at its facility was injured. 9 The employee filed a personal injury action

against Dow Corning (among others), seeking compensatory and punitive damages. 97
The contract between Dow Corning and its independent contractor required the
independent contractor to maintain liability insurance and defend Dow in any suits.
However, the independent contractor’s insurer (National Trust) failed to do so, and failed
to contribute to an ultimate settlement with the employee. 98 After effectuating
settlement with the employee, Dow Corning and its own insurers sought indemnity from
the independent contractor’s insurers for defense costs and the settlement funds paid to
the employee. 99

National Trust sought depositions of Dow Corning representatives regarding “Dow
Corning Corporation’s and Dow Corning Alabama'’s ‘decision to settle Mr. Blue's claims,
including but not limited to [their] analysis of [their] liability for the claims asserted
against [them] in the [personal-injury action] and [their] analysis of the settlement value
of Mr. Blue's claims.” 100 National Trust argued it was entitled to this privileged

information because “by seeking indemnity and putting the reasonableness and good
faith of the settlement in issue, [Dow Corning] waived the attorney-client privilege and the
protection afforded by the work-product doctrine.” 101

The court rejected this argument. “The question whether a party has implicitly waived the
attorney-client privilege ‘turns on whether the actual content of the attorney-client
communication has been placed in issue [in such a way] that the information is actually

required for the truthful resolution of the issues raised in the controversy.” 102 Instead,

the court found that “the reasonableness and good faith of a settlement in the context of
an indemnity claim are to be judged using an objective standard,” and that “a party, by
seeking indemnity and thereby placing the reasonableness and good faith of a settlement
in issue, does not waive the attorney-client privilege or the protection afforded by the
work-product doctrine.” 103



The court ultimately concluded:

[Plroving or disproving the objective reasonableness and good faith of the
settlement in Blue's personal-injury case does not require the production of
attorney-client-privileged materials or materials protected by the work-
product doctrine. The filings, discovery, documentary evidence, witness
testimony, nonprivileged correspondence, and other nonprivileged materials
generated in connection with Blue's personal-injury action can be used to
evaluate the Dow defendants’ potential liability to Blue and to prove or
disprove whether the settlement was reasonable and entered into in good

faith. 104

In Texas, the reasonableness of settlement is an objective standard and need not be
proved by an insured’s privileged files. In /n re Exxon Mobil Corp., 195 Exxon settled with
the underlying plaintiffs at trial and then sought indemnification from the Wagner Group
for the amount it paid in settlement. The Wagner Group moved to compel production of
(1) “all documents relating to Exxon'’s or Exxon’s Litigation Counsel’s evaluation of all or
part of the [M.J. Farms] litigation”; (2) “all files of Exxon'’s Litigation Counsel relating to all or
part of the litigation”; (3) “all communications with and analyses of jury consultants”; and
(4) “any outlines prepared by ExxonMobil's counsel for use in connection with witness

examinations during the M.J. Farms trial.” 106 The Wagner Group argued that Exxon

waived the attorney-client privilege under the “offensive-use doctrine.” 107

The court noted that “[a] party seeking indemnity in connection with settlement of
litigation must show its potential liability in the underlying litigation and establish that the
settlement was reasonable, prudent, and made in good faith under the circumstances.”

108 The court further observed, however, that “the inquiry [] is objective rather than
subjective so as to put attorney-client communications beyond the offensive-use
doctrine’s reach.” 109 In rejecting the requested privileged information, the court
emphasized its “concern that the approach advocated by the Wagner Group potentially

could open the door to wide-ranging discovery into areas otherwise protected by the
attorney-client privilege, and could do so without providing any clear means for

establishing limits to such discovery.” 110

Similarly, in Ohio Casualty Insurance Co. v. Firemen’s Insurance Co., 111 Ohio Casualty

sued Firemen'’s for its bad-faith refusal to settle an underlying lawsuit where a patron who
had been drinking at the insured's establishment crashed his vehicle, killed six people,
and caused severe property damage. Ohio Casualty settled all claims on the insured'’s



behalf and paid the entire amount of the settlement. It then sued Firemen'’s for bad faith
in its refusal to contribute to the settlement. Firemen's argued that Ohio Casualty waived
the attorney-client privilege with respect to how its counsel “managed, participated in,
evaluated, directed or controlled the underlying lawsuits.” 112 It further argued that,
because Ohio Casualty sued Firemen’s, it “put the thoughts and evaluations of Ohio
Casualty’s lawyers directly at issue in this case.” The court rejected that argument,
emphasizing that “the attorney-client privilege is an extremely important doctrine that is

protected by law.” 113 The court also held that Ohio Casualty did not expressly nor
impliedly waive the attorney-client privilege “because it has not put the legal counsel of its

lawyers at issue by suing Firemen'’s. Instead, it has put at issue the actions of Firemen's
lawyers in determining whether Firemen’s acted in good faith with regard to the

settlement of the [underlying] lawsuits.” 114 While the court granted Ohio Casualty's

motion for a protective order, it “note[d] that Ohio Casualty cannot invoke a blanket
privilege that extends beyond the scope of the attorney-client relationship. Firemen'’s may
depose [the attorneys], and anv other witness to determine facts and discuss non-

privileged communications.” 115

The Third and Second Circuits have adopted similar reasoning, finding that in assessing an
insured’s reasonableness of settlement, an objective standard is necessary. 116

This is consistent with how the courts generally approach this issue: Merely attempting to
gain coverage for a settlement under an insurance policy does not necessarily place
underlying defense counsel's advice and analysis at issue and thereby waive the attorney-

client privilege. 117

In UnitedHealth Group Inc. v. Columbia Casualty Co., insurers sought “discovery regarding
communications and analyses from UHG's legal counsel in the underlying actions and
information concerning UHG's testify 118 ing and non-testifying experts in the underlying
actions.” 119 Insureds objected on privilege grounds. 120 Insurers argued that UHG
waived privilege by “filing the instant coverage action” and placing the documents “at
issue.” 121 In analyzing the “at issue” waiver doctrine, the court rejected the insurers’
argument. 122 The court further noted that the “test applied to determine the
reasonableness of settlement is what ‘a reasonably prudent person in the position of the

defendant would have settled for on the merits of the plaintiff's claim.” 123 Whether a

settlement is reasonable is determined by an “objective analysis.” 124

West Virginia has adopted similar reasoning. 125 In First American Title Insurance Co. v.

Bowles Rice, First American sought indemnification from Bowles Rice for a “litany of



litigation flowing from the ill-fated construction of a . . . coal-fired power plant.” 126 To

resolve certain liabilities related to construction of the plant, First American contributed
$41 million and subsequently sued Bowles Rice to recover for those losses pursuant, in
part, to Bowles Rice’s indemnity agreement. As part of discovery, Bowles Rice sought
documents and communications with First American’s attorneys related to certain

underlying litigation. 127 First American withheld these documents on the basis of

attorney-client privilege. The parties disputed whether “First American must prove that it
acted in subjective ‘good faith,” or must only demonstrate that the underlying settlements
were objectively reasonable.” 128 In West Virginia, the decision to settle is an objective

one, based on “the amount paid in settlement of the claim in light of the risk of exposure.”
129
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