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The Delaware General Assembly has amended the Delaware General Corporation Law
Section 102(b)(7), effective August 1, 2022, to permit the exculpation of corporate officers. In the
following guest post, Bryan Coffey and Peter Gillon of the Pillsbury Winthrop Shaw Pittman LLP law firm
examine the new statutory provision and consider the provision’s D&O insurance implications. The

authors’ article previously was published on Law360 and is republished here with permission. I would
like to thank Bryan and Peter for allowing me to publish their article on this site. I welcome guest post
submissions from responsible authors on topics of interest to this site’s readers. Please contact me
directly if you would like to submit a guest post. Here is Bryan and Peter’s article.
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As the preferred place of incorporation for most U.S. companies, Delaware has long been a leader
in the development of statutory and common law on corporate governance. In keeping with this
role, the Delaware Legislature amended its corporate code, effective Aug. 1, to permit enhanced
legal exculpation of officers of Delaware corporations.

Let's look at this amendment and its implications for directors and officers, or D&O, insurance.

Background

The primary risk management tools available to corporations to protect against the personal
liability of their officers and directors are indemnification and D&O insurance.

Indemnification is the first line of defense for an officer or director: The company agrees, in its
incorporation documents, bylaws or by separate agreement, to advance the costs of defending
suits brought against the directors and officers by reason of their corporate status, and to pay any
judgments or settlements resulting from those suits, to the extent permitted by law.



D&O insurance was originally designed to step in when the company could not indemnify the
directors and officers. That insurance has evolved to not only provide coverage directly to directors
and officers, but also to cover the company for the amounts it incurs to indemnify those directors
and officers, and, in some D&O policies, to cover certain defense costs and liabilities the company
incurs in its own right.

A third risk management tool not often discussed is called “exculpation.” This is where the
company, in its incorporation documents, states that its directors will not have monetary liability
to the company or its shareholders for breach of their fiduciary duty of care. Laws that allow for
exculpation, like Delaware’s, are permissive. They allow a company to provide exculpation, but do
not require companies to do so.

When a company has exculpated its directors, if shareholders bring suit against those directors
alleging personal liability for breach of their duty of care, the exculpation provision normally
serves as the basis for summary dismissal of the suit.

The Delaware Legislature introduced its exculpation law in 1986 in response to a widely criticized
decision by the Delaware Supreme Court.

In 1985, in Smith v. Van Gorkom,[1] the court ruled that a board of directors’ approval of a merger
was not the product of informed business judgment and that the board did not deal with the
shareholders with complete candor in gaining shareholder approval for the merger when it failed
to disclose all material facts that the board knew or should have known.

The court ruled that this amounted to gross negligence, and the directors were not entitled to the
protection of the business judgment rule. After remand, the directors agreed to pay $23.5 million
in damages, $10 million of which was covered by insurance.



The Van Gorkom decision was one of several judgments against corporate directors that led to a
flood of litigation and a sharp increase in the cost of D&O insurance — or the exit of insurance
companies from the D&O market altogether — and a fear that companies would not be able to
attract qualified and talented directors.

The Delaware Legislature responded to this so-called crisis by enacting Section 102(b)(7) [2] of the
General Corporation Law. The law allowed a company to include in its articles of incorporation “a
provision eliminating or limiting the personal liability of a director to the corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director.”

This right to exculpate directors was not unlimited, however. For instance, companies could not
eliminate a director’s liability for breach of its duty of loyalty to the company or for “acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of law,”
nor for receipt of improper personal benefits, nor for authorizing unlawful dividends or stock
repurchases.

Since passage of Section 102(b)(7), most companies incorporated in Delaware take advantage of
this law and explicitly exculpate their directors in their incorporation documents. Nonetheless,
breach of fiduciary duty actions against directors remain commonplace and recently claims
against non-director officers have increased, as plaintiffs seek to avoid the defense of exculpation.

Amendment Permitting Exculpation of Officers

Another limitation to Section 102(b)(7) was that it only applied to directors and not officers. The
Delaware Supreme Court noted this deficiency in 2009 in Gantler v. Stephens[3], holding that
officers owed the same fiduciary duties as directors, but stating that “[a]though legislatively
possible, there currently is no statutory provision authorizing comparable exculpation of corporate
officers.”



Plaintiffs attorneys have used this omission to continue pursuing M&A suits against officers even
after exculpated directors of the corporation had already been dismissed, costing companies and
their insurers additional litigation time and expense. It also created a complicated scenario for
individuals who were both officers and directors, who could be dismissed from a suit in their roles
as directors but not as officers.

The Delaware Legislature closed this gap with an amendment to Section 102(b)(7), signed by the
Gov. John Carney on July 27, that allows companies to also exculpate corporate officers. However,
the amendment does not allow for exculpation of officers to the same extent as for directors, and
it does not apply to all officers of a corporation.

In addition to the exceptions to exculpation applicable to directors, the law also states that a
company may not eliminate or limit the liability of “[a]n officer in any action by or in the right of
the corporation,” commonly known as derivative suits.

As for which officers are entitled to exculpation, the law states: “All references in this paragraph (b)
(7) to an officer shall mean only a person who at the time of an act or omission as to which liability
is asserted is deemed to have consented to service by the delivery of process to the registered
agent of the corporation.”

Under Section 3114(b) of the Delaware Code, this means exculpation is limited to:

1. the president, chief executive officer, chief operating officer, chief financial officer, chief legal
officer, controller, treasurer, or chief accounting officer;

2. Anyone identified in the corporation’s SEC filing as one of the most highly compensated
executive officers; or

3. Anyone who has, by agreement with the corporation, consented to be identified as an officer.

[4]



Additionally, the amended law does not automatically apply exculpation to officers of companies
that already exculpate their directors. Companies must amend their articles of incorporation by
vote of their shareholders to state that officers are also subject to exculpation. The effort of
securing shareholder approval, through a special meeting or at an annual meeting, may dissuade
some companies from offering exculpation to its officers.

Even though director exculpation has been a common feature of corporate charters for decades,
companies may not like the optics of asking shareholders to grant limited immunity to its officers
for breaches of fiduciary duties.

Another potential hurdle to implementing officer exculpation could be the attitudes of institutional
investors and proxy advisory firms, both of which can play a key role in shareholder voting
outcomes.

Two of the largest proxy firms, Institutional Shareholder Services Inc. and Glass Lewis & Co.

LLC, have yet to issue definitive positions on whether they would recommend voting for officer
exculpation.

Amendment’s Effect on D&O Insurance

Much as concern about the price and availability of D&O insurance led to the introduction of
director exculpation under Section 102(b)(7), the addition of officers to the scope of exculpation
was designed to address rising D&O rates and increases in the amount and cost of litigation
against officers and directors.

Exculpation has always been a tool that works in conjunction with D&O insurance and was
designed to improve its availability. The effect of companies extending exculpation to their officers



should result in lower premiums on D&O policies, because exculpation will remove some of the
risk insurers face when called upon to defend and settle shareholder suits against officers.

There is a risk, however, that insurance companies will react negatively to companies that choose
not to exculpate their officers, by introducing policy language excluding or limiting coverage, or by
charging even higher premiums to such entities.

Companies should closely examine whether to add exculpation of officers to their articles of
incorporation, considering the desires of their current officers, the concerns of their shareholders,
the potential benefits respecting the availability and cost of D&O insurance, and the effect it will
have on retaining and attracting officers down the road.

Bryan J. Coffey is an associate and Peter M. Gillon is a partner at Pillsbury Winthrop
Shaw Pittman LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views of their
employer, its clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for
general information purposes and is not intended to be and should not be taken as legal advice.
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