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The bylaws of The American Law Institute provide that
“Publication of any work as representing the Institute’s
position requires approval by both the membership and the
Council.”

Each portion of an Institute project is submitted initially
for review to the project’s Advisers and Members
Consultative Group as a Preliminary Draft. As revised, it is
then submitted to the Council as a Council Draft. After
review by the Council, it is submitted as a Tentative Draft or
Discussion Draft for consideration by the membership at an
Annual Meeting.

Once it is approved by both the Council and
membership, a Tentative Draft represents the most current
statement of the Institute’s position on the subject and may
be cited in opinions or briefs in accordance with Bluebook
rule 12.9.4, e.g., Restatement (Second) of Torts § 847A (AM.
L. INST., Tentative Draft No. 17, 1974), until the official text
is published. The vote of approval allows for possible further
revision of the drafts to reflect the discussion at the Annual
Meeting and to make editorial improvements.

The drafting cycle continues in this manner until each
segment of the project has been approved by both the
Council and the membership. When extensive changes are
required, the Reporter may be asked to prepare a Proposed
Final Draft of the entire work, or appropriate portions
thereof, for review by the Council and membership. Review
of this draft is not de novo, and ordinarily is limited to
consideration of whether changes previously decided upon
have been accurately and adequately carried out.

The typical ALI Section is divided into three parts:
black letter, Comment, and Reporter’s Notes. In some
instances there may also be a separate Statutory Note.
Although each of these components is subject to review by
the project’s Advisers and Members Consultative Group and
by the Council and the membership, only the black letter and
Comment are regarded as the work of the Institute. The
Reporter’s and Statutory Notes remain the work of the
Reporter.
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Restatements (excerpt of the Revised Style Manual approved by the ALI Council
in January 2015)

Restatements are primarily addressed to courts. They aim at clear formulations of
common law and its statutory elements or variations and reflect the law as it presently stands
or might appropriately be stated by a court.

a. Nature of a Restatement. Webster’s Third New International Dictionary defines the verb
“restate” as “to state again or in a new form” [emphasis added]. This definition neatly captures the
central tension between the two impulses at the heart of the Restatement process from the
beginning, the impulse to recapitulate the law as it presently exists and the impulse to reformulate
it, thereby rendering it clearer and more coherent while subtly transforming it in the process.

The law of the Restatements is generally common law, the law developed and articulated
by judges in the course of deciding specific cases. For the most part Restatements thus assume a
body of shared doctrine enabling courts to render their judgments in a consistent and reasonably
predictable manner. In the view of the Institute’s founders, however, the underlying principles of
the common law had become obscured by the ever-growing mass of decisions in the many different
jurisdictions, state and federal, within the United States. The 1923 report suggested that, in
contrast, the Restatements were to be at once “analytical, critical and constructive.” In seeing each
subject clearly and as a whole, they would discern the underlying principles that gave it coherence
and thus restore the unity of the common law as properly apprehended.

Unlike the episodic occasions for judicial formulations presented by particular cases,
however, Restatements scan an entire legal field and render it intelligible by a precise use of legal
terms to which a body reasonably representative of the legal profession, The American Law
Institute, has ultimately agreed. Restatements—"“analytical, critical and constructive”—
accordingly resemble codifications more than mere compilations of the pronouncements of judges.
The Institute’s founders envisioned a Restatement’s black-letter statement of legal rules as being
“made with the care and precision of a well-drawn statute.” They cautioned, however, that “a
statutory form might be understood to imply a lack of flexibility in the application of the principle,
a result which is not intended.” Although Restatements are expected to aspire toward the precision
of statutory language, they are also intended to reflect the flexibility and capacity for development
and growth of the common law. They are therefore phrased not in the mandatory terms of a statute
but in the descriptive terms of a judge announcing the law to be applied in a given case.

A Restatement thus assumes the perspective of a common-law court, attentive to and
respectful of precedent, but not bound by precedent that is inappropriate or inconsistent with the
law as a whole. Faced with such precedent, an Institute Reporter is not compelled to adhere to
what Herbert Wechsler called “a preponderating balance of authority” but is instead expected to
propose the better rule and provide the rationale for choosing it. A significant contribution of the
Restatements has also been anticipation of the direction in which the law is tending and expression
of that development in a manner consistent with previously established principles.

The Restatement process contains four principal elements. The first is to ascertain the
nature of the majority rule. If most courts faced with an issue have resolved it in a particular way,
that is obviously important to the inquiry. The second step is to ascertain trends in the law. If 30
jurisdictions have gone one way, but the 20 jurisdictions to look at the issue most recently went
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the other way, or refined their prior adherence to the majority rule, that is obviously important as
well. Perhaps the majority rule is now widely regarded as outmoded or undesirable. If
Restatements were not to pay attention to trends, the ALI would be a roadblock to change, rather
than a “law reform” organization. A third step is to determine what specific rule fits best with the
broader body of law and therefore leads to more coherence in the law. And the fourth step is to
ascertain the relative desirability of competing rules. Here social-science evidence and empirical
analysis can be helpful.

A Restatement consists of an appropriate mix of these four elements, with the relative
weighing of these considerations being art and not science. The Institute, however, needs to be
clear about what it is doing. For example, if a Restatement declines to follow the majority rule, it
should say so explicitly and explain why.

An excellent common-law judge is engaged in exactly the same sort of inquiry. In the
words of Professor Wechsler, which are quoted on the wall of the conference room in the ALI
headquarters in Philadelphia:

We should feel obliged in our deliberations to give weight to all of the
considerations that the courts, under a proper view of the judicial function, deem it
right to weigh in theirs.

But in the quest to determine the best rule, what a Restatement can do that a busy common-law
judge, however distinguished, cannot is engage the best minds in the profession over an extended
period of time, with access to extensive research, testing rules against disparate fact patterns in
many jurisdictions.

Like a Restatement, the common law is not static. But for both a Restatement and the
common law the change is accretional. Wild swings are inconsistent with the work of both a
common-law judge and a Restatement. And while views of which competing rules lead to more
desirable outcomes should play a role in both inquiries, the choices generally are constrained by
the need to find support in sources of law.

An unelected body like The American Law Institute has limited competence and no special
authority to make major innovations in matters of public policy. Its authority derives rather from
its competence in drafting precise and internally consistent articulations of law. The goals
envisioned for the Restatement process by the Institute’s founders remain pertinent today:

It will operate to produce agreement on the fundamental principles of the common law,
give precision to use of legal terms, and make the law more uniform throughout the country. Such
a restatement will also effect changes in the law, which it is proper for an organization of lawyers
to promote and which make the law better adapted to the needs of life. [emphasis added]
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Foreword

At its January 2019 meeting, the ALI Council approved the launch of the final three
components of the Restatement of the Law Third, Torts: Remedies; Defamation and Privacy; and
Concluding Provisions. Since then, the Concluding Provisions component has undergone two
changes: it was renamed “Miscellaneous Provisions” to reflect its content more accurately, and its
Medical Malpractice Sections were spun off into a freestanding portion of the Restatement Third
of Torts. With these four projects, the ALI will complete an effort that started more than three
decades ago, when we began work on the Restatement Third of Torts: Products Liability. When
these projects are completed, the ALI will have produced a body of work that entirely supersedes
the Restatement Second of Torts.

In connection with the planning for this project, the Institute owes great thanks to Professor
Michael D. Green, then of Wake Forest University, and the late Professor William C. Powers, Jr.,
of the University of Texas, who had already served the ALI admirably as the Reporters for
Apportionment of Liability and Liability for Physical and Emotional Harm. Professors Green and
Powers prepared a blueprint for how to bring the Restatement Third to a successful conclusion and
developed the idea of a “miscellaneous torts” project to help avoid the possible confusion about
the ALI’s position on issues that otherwise would have been addressed by the Restatement Second
but not the Restatement Third.

With this goal in mind, the Miscellaneous Torts project is coming to the Annual Meeting
for the third time. In 2022, the membership approved material on Apportionment of Liability for
Economic Harm, the Wrongful Acts Doctrine, Liability of Medical Professionals and Institutions
(now incorporated into the Restatement Third of Torts: Medical Malpractice), Interference with
Family Relationships, Immunities, the Parental Standard of Care, and Consortium; and in 2023,
members approved Sections on the Right of Sepulcher. This year, the membership will be asked
to consider for approval material on Medical Monitoring, Statutes of Limitations and Repose,
Negligent Misrepresentation Causing Physical Harm, Wrongful-Death and Survival Actions,
Interference with Family Relationships, Aiding and Abetting Negligence Torts, Agreements to
Engage in Conduct that is Negligent or Reckless, the Firefighter’s Rule, Bad-Faith Performance
of First-Party Insurance Contract, Spoliation of Evidence, Equitable Estoppel as a Defense to Tort
Liability, Tort Liability Based on Estoppel, Prenatal Injury, Wrongful Pregnancy, Wrongful Birth,
and Wrongful Life, Liability for the Provision of Alcohol, and Negligence Liability of Product
Suppliers.

Professor Green, now a professor at Washington University in St. Louis School of Law,
and Professor Nora Freeman Engstrom of Stanford Law School serve as the Reporters on this
project. The team also includes a terrific Associate Reporter, Guy Miller Struve of Davis Polk &
Wardwell (retired). Professors Tanya D. Marsh and Mark A. Hall, both of Wake Forest University
School of Law, have also served admirably as Associate Reporters, with Professor Hall now
serving as a Reporter for Torts: Medical Malpractice. The Institute is grateful to them all.

DIANE P. WOOD

Director

The American Law Institute
April 11, 2024
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To:
From:

Re:

REPORTERS’ MEMORANDUM
April 2024

ALI Membership

Nora Freeman Engstrom and Michael D. Green

“Miscellaneous Provisions” of the Restatement Third of Torts and this Tentative Draft

No. 3

Third of Torts consists of an eclectic group of tort-law matters. Some of the subjects we address
were addressed in the Second Restatement of Torts but have not yet been addressed in other Third

Restatement of Torts projects. Other subjects were not addressed by the Second Restatement,

As we have explained in previous Reporters’ Memoranda, this piece of the Restatement

sometimes because the particular tort is only of recent vintage.

2019, and over the past five years, we have made great progress, as reflected in the chart below.
As the chart reflects, we are reaching the end of our to-do list, and we therefore hope that, barring

unanticipated delays, we will be able to obtain approval for the last provisions in this project at the

We began the Miscellaneous Provisions project (initially called Concluding Provisions) in

Annual Meeting in the spring of 2025.

At the May 2024 Annual Meeting, we are hoping to address numerous topics in the

following order:

1) Medical Monitoring

2) Statutes of Limitations

3) Negligent Misrepresentation Causing Physical Harm

4) Wrongful-Death and Survival Actions

5) Children and Family Torts

6) Aiding and Abetting Negligence Torts

7) Agreements to Engage in Conduct that is Negligent or Reckless
8) Firefighter’s Rule

9) Bad-Faith Performance of First-Party Insurance Contract
10) Spoliation

11) Equitable Estoppel as a Defense to Tort Liability

12) Tort Liability Based on Estoppel

13) Prenatal Injury

14) Wrongful Pregnancy, Wrongful Birth, and Wrongful Life
15) Liability for the Provision of Alcohol

16) Negligence Liability of Product Suppliers

XiX
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Reporters’ Memorandum

You have seen many of these draft Sections before. In particular, Medical Monitoring,
Negligent Misrepresentation Causing Physical Harm, Wrongful Death and Survival Actions,
various Sections addressing Children and Family Torts, Aiding and Abetting Negligence Torts,
the Firefighter’s Rule, and Bad-Faith Performance of First-Party Insurance Contract all appeared
in Tentative Draft No. 2. However, we did not discuss most of these draft provisions at last year’s
Annual Meeting due to time constraints. We did discuss Medical Monitoring at last year’s Annual
Meeting, and several votes were taken on related motions—but time ran out before that Section
could be approved.

Below, we provide a list of subjects we currently believe Miscellaneous Provisions will
contain and the status of our work on each. As always, we welcome your thoughts on any of the

material contained herein—and we very much look forward to seeing you in San Francisco next

month.
Miscellaneous Provisions/Subjects to Cover

Subject Status Next Step

Alienation of Affections and Criminal Conversation Approved at AM 2022 Complete

Apportionment of Liability for Economic Harm Approved at AM 2022 Complete

Children and Family Torts Approved by Council — In T.D. No. 3
January 2023 and January
2024

Aiding and Abetting Negligence Torts Approved by Council — In T.D. No. 3
January 2023

Agreements to Engage in Conduct that is Negligent or Reckless Approved by Council — In T.D. No. 3
January 2023

Consortium Approved at AM 2022 Complete

Equitable Estoppel as a Defense to Tort Liability Approved by Council — In T.D. No. 3
October 2023

Immunities (Family, Governmental, Charitable, and Approved at AM 2022 (Some | We aim to

Miscellaneous) governmental material, address
including regarding employees, outstanding
the public duty doctrine, and the | ;yaterial in
federal government, remains P.D.No. 5
outstanding.) T

Implied Rights of Action After consultation with Complete
Advisers and Council, opted
against treatment, given
coverage in other projects of the
Third Restatement.

Interference With a Right to Vote or Hold Office Slated for P.D. No. 5

Negligent Misrepresentation Causing Physical Injury Approved by Council — In T.D. No. 3
October 2022
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Reporters’ Memorandum

Miscellaneous Provisions/Subjects to Cover

Subject

Status

Next Step

Negligence Liability of Product Suppliers *

Approved by Council
January 2024

In T.D. No. 3

Parental Standard of Care

Approved at AM 2022

Complete

Prima Facie Tort

Slated for P.D. No. 5

Privileges

After consultation with
Advisers and Council, opted
against treatment, given
coverage in other projects of the
Third Restatement.

Complete

Professional Standard of Care

Slated for P.D. No. 5

Sepulcher (Interference with Human Remains)

Approved at AM 2023

Complete

Statutes of Limitations (covered lightly in R2)

Approved by Council
January 2024

In T.D. No. 3

Wrongful Acts Doctrine

Approved at AM 2022

Complete

Wrongful-Death and Survival Actions

Approved by Council —
January 2023

In T.D. No. 3

Subjects Not Included in the Second Restatement

Subject

Status

Next Step

Vicarious Liability

Approved by Council —
January 2023 (We intend to
draft a new Section on vicarious
liability for sexual assault and
include that draft provision in
P.D.No.5.)

We aim to
address
outstanding
material in
P.D. No. 5.

Nondelegable Duties with Respect to Nonphysical Harm

Slated for P.D. No. 5

Medical Malpractice

Now addressed as a separate
Medical Malpractice project,
slated for completion at the
2024 Annual Meeting.

New Subjects Emergent Since the Second Restatement

Subject

Status

Next Step

Exculpatory Agreements/Contractual Waivers of Liability

After consultation with
Advisers and Council, opted
against treatment, given
coverage in other projects of the
Third Restatement.

Complete

Liability for the Provision of Alcohol

Approved by Council —
January 2023

In T.D. No. 3

Prenatal Injury (Harm Before and Regarding Birth)

Approved by Council —
October 2023

In T.D. No. 3

Firefighter’s Rule

Approved by Council —
October 2022

In T.D. No. 3

Bad-Faith Performance of First-Party Insurance Contract

Approved by Council —
January 2023

In T.D. No. 3

* The Products Liability Restatement was limited to the liability of commercial sellers based on product defect.
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Reporters’ Memorandum

New Subjects Emergent Since the Second Restatement

Subject Status Next Step

Government-Contractor Defense (state law) Slated for P.D. No. 5

Medical Monitoring Approved by Council — In T.D. No. 3
October 2022

Spoliation of Evidence Approved by Council — In T.D. No. 3
October 2023

Wrongful Pregnancy, Wrongful Birth, and Wrongful Life Approved by Council — In T.D. No. 3
January 2024
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LIABILITY FOR PHYSICAL AND EMOTIONAL HARM

§ . Medical Monitoring

An actor is subject to liability to a person for the reasonable expenses of medical

monitoring, even absent manifestation of present bodily harm, if all of the following

requirements are satisfied:

(1) the actor exposed the person to a significantly increased risk of a particular
serious future bodily harm;

(2) the actor, in exposing the person to a significantly increased risk of the
particular serious future bodily harm, has acted tortiously;

(3) the actor’s tortious conduct factually causes the person to be at a
significantly increased risk of the particular serious future bodily harm, and the
increased risk is within the actor’s scope of liability;

(4) a medical monitoring regimen exists that makes expedited detection and
treatment of the particular serious future bodily harm both possible and beneficial;

(5) the medical monitoring regimen is different from that normally
recommended in the absence of the exposure; and

(6) the medical monitoring regimen is reasonably necessary, according to
generally accepted contemporary medical practices, to enable expedited detection
and treatment of the particular serious bodily harm, so as to prevent or mitigate the

harm.

When an actor is liable for medical monitoring expenses, barring exceptional circumstances,

monies should not be paid on a lump-sum basis. Instead, appropriate steps should be taken

to ensure that funds earmarked for medical monitoring are used as intended and are not

diverted to other purposes.

Comment:

a. History and scope.

b. Rationale and support.

c. Distinguishing medical monitoring from other grounds of liability.
d. Tortious conduct, factual cause, and scope of liability.

e. Tortious conduct, not only toxic exposure.
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Liability for Physical and Emotional Harm, §

Significantly increased risk of serious future bodily harm.

Expedited detection and treatment both possible and beneficial.

=00 ™

Monitoring regimen different from that normally recommended in the absence of exposure.

~.

Reasonably necessary, according to generally accepted contemporary medical practices.
Injury requirement.
Court-administered or -supervised fund.
Further restrictions to limit liability.
. Terminology: freestanding cause of action or remedy.

Statutes of limitations.

SEEE I

Claim preclusion and issue preclusion.

a. History and scope. Neither the first nor Second Restatements of Torts addressed medical
monitoring because such claims did not emerge until after the completion of the Second Restatement.

On occasion, a plaintiff’s entitlement to recover for medical monitoring is governed by
statute, rather than the common law. When a statute governs, its proper interpretation is a matter
outside the scope of this Restatement.

b. Rationale and support. Courts and commentators recognize that, of those jurisdictions
that have squarely considered the matter, approximately half endorse medical monitoring in some
fashion, while approximately half do not. There is no clear trend either for or against acceptance.

Of jurisdictions that have endorsed medical monitoring, there is broad agreement as to
medical monitoring’s core requirements. There is thus a consensus that, in order to prevail, the
plaintiff must prove that the defendant exposed the plaintiff to a significantly increased risk of
serious future bodily harm. The plaintiff must also prove that, in so doing, the defendant acted
tortiously, that the tortious conduct has factually caused the plaintiff to be at a significantly
increased risk of serious future bodily harm, that the increased risk of serious future bodily harm to
which the plaintiff has been subjected is the risk for which medical monitoring is sought, and that
the increased risk of serious future bodily harm is within the actor’s scope of liability (proximate
cause). The plaintiff must further prove that the prescribed medical monitoring regimen is
reasonably necessary—and that the regimen is also different from that normally recommended in
the absence of exposure. The black letter of this Section captures these well-accepted prerequisites.

At the same time, of the jurisdictions that have endorsed medical monitoring, there is some
disagreement as to the particulars. These points of divergence include, for example, whether

medical monitoring is only available following exposure to a toxic substance, not another kind of
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tortious conduct (Comment e); how significant the increased incremental risk must be in order for
a defendant to be liable for medical monitoring (Comment f); whether medical monitoring
constitutes a freestanding cause of action or a remedy (Comment m); and whether the plaintiff is
required to show that medical monitoring is not only feasible but also beneficial (i.e., that the
monitoring has the potential to improve the plaintiff’s prognosis, alter the course of the plaintiff’s
illness, or mitigate the plaintiff’s impairment or disability (paragraph (4) and Comment g)).

Cognizant of these differences, and recognizing that medical monitoring is not everywhere
accepted, this Section endeavors to chart a middle and sensible path. It thus recognizes medical
monitoring, while following the lead of those courts that have imposed meaningful limits on the
circumstances in which it can be recovered. In so doing, this Section ensures that medical
monitoring is available only in an appropriately narrow range of circumstances.

Beyond the requirements set forth in the Section’s black letter, Comment / offers two
additional steps courts may choose to take to further limit medical monitoring liability. (The many
courts that have not yet considered whether (or how) to adopt medical monitoring may find
Comment / especially useful.) In particular, as Comment / explains, courts may decide to deviate
from the traditional collateral source rule to require the actor to pay medical monitoring expenses
only to the extent that the cost of the relevant diagnostic testing has not been, or will not be, fully
borne by insurance, the plaintiff’s employer, a government fund, or another collateral source.
Additionally or alternatively, courts may choose to create an affirmative defense to absolve the
defendant from liability when the imposition of liability is wholly indeterminate and virtually
unlimited or if the defendant is able to show that liability would so far reduce the defendant’s
resources and insurance coverage as to significantly jeopardize eventual recovery by those exposed
persons who ultimately develop bodily harm.

Beyond bounding medical monitoring liability, this Section also takes other affirmative
steps to address concerns voiced by more skeptical courts and commentators. For example, some
courts have expressed hesitation about medical monitoring because of a concern that such
payments may preclude the plaintiff’s later recovery for bodily harm, in the event the harm later
occurs. This concern is valid. But it can be (and here is) addressed in a narrow-gauge way. See
Comment o below (clarifying that medical monitoring claims do not preclude actions for later-
suffered bodily harm, initiated once that harm ultimately manifests). Similarly, other courts have

expressed the concern that, if claims for medical monitoring are authorized, plaintiffs will squander
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the resources they receive and will not use the funds to obtain appropriate care. This concern, too,
is valid. But it can be—and here is—specifically addressed. See Comment & below (explaining, as
specified in the black letter, that, barring exceptional circumstances, monies earmarked for medical
monitoring should not be paid to plaintiff on a lump-sum basis).

Even while carefully restricting liability for medical monitoring, this Section adopts the
position—taken by numerous courts—that tortfeasors are liable for the cost of medical monitoring.
It does so for six reasons.

First, shifting the cost of diagnostic testing to the defendant advances sound policy
objectives. In particular, as many courts have recognized, imposing liability for reasonable and
necessary medical monitoring fosters access to beneficial diagnostic testing, which, in turn,
promotes cost savings traceable to the early detection and timely treatment of disease, sometimes
before progression or metastasis. These cost savings are in society’s best interest, and the savings
may ultimately redound to the defendant’s benefit by reducing its liability for the plaintiff’s bodily
harm, if or when the harm ultimately manifests.

Second, shifting the cost of harm (here, in the form of expenses for reasonable and necessary
medical monitoring) to the tortfeasor furthers tort’s twin aims of compensation and deterrence. The
cost of medical monitoring is a real cost occasioned by tortious conduct. In order to promote
efficient deterrence, those expenses should be borne by the tortfeasor, rather than the victim.

Third, imposing liability under this Section furthers the goal of the traditional tort doctrine
of “avoidable consequences.” Long accepted in the United States, the doctrine of avoidable
consequences requires plaintiffs to submit to medically advisable treatment for tortiously inflicted
injury. Unreasonable failure to submit to that treatment restricts plaintiffs from recovering for
conditions or complications they could have avoided had timely treatment been obtained.
Restatement Third, Torts: Remedies § 8(a) (Tentative Draft No. 1, 2022). Thus, under the
avoidable consequences doctrine, plaintiffs—if they are to recover fully from the tortfeasor—must
generally take reasonable affirmative steps to mitigate future foreseeable harm. By transferring the
cost of certain necessary testing to the tortfeasor, this Section facilitates those steps.

Fourth, permitting medical monitoring is consistent with Restatement Third, Torts:
Liability for Economic Harm § 1. That provision explains that courts are generally reluctant to
authorize recoveries for “pure” economic loss—and that this reluctance is rooted in two concerns:

(1) a desire to avoid compensation for “indeterminate and disproportionate liability”; and
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(2) “[d]eference to contract,” since economic losses often arise in the course of contractual
relationships and “[a] contract that allocates responsibility for such a risk™ is generally preferable
“to a judicial assignment of liability after harm is done.” Id., Comment c¢. However, Comment d
of the Economic Harm Restatement observes that, when the above concerns are absent, the
traditional restriction on recovery for pure economic loss gives way. Or, as Comment d to § 1 puts
it: “Courts recognize duties of care to prevent economic loss when the rationales stated in
Comment ¢ are weak or absent.” Id., Comment d.

Both of the rationales stated in Comment ¢ for limiting tort liability for pure economic loss
are weak or nonexistent in the case of medical monitoring. Medical monitoring typically does
not—and certainly need not—involve indeterminate or disproportionate liability (see Comment /
below), and it is not realistic to expect that medical monitoring will be the subject of contractual
bargaining between tortfeasors and their victims. Accordingly, even if the costs of medical
monitoring are regarded as merely compensating for the victim’s “pure” economic loss (and not
also the associated physical invasion that certain kinds of monitoring, such as blood tests,
mammograms, or endoscopies entail), the imposition of liability for medical monitoring is
consistent with the Restatement Third, Torts: Liability for Economic Harm § 1.

Fifth, although some worry that medical monitoring will open the floodgates to liability,
that concern appears to be overstated. Numerous states have long endorsed medical monitoring—
including several states with very large populations. Yet, there is no evidence that those states have
seen an avalanche of medical monitoring litigation.

Sixth and finally, although some courts have worried that, to endorse medical monitoring
is to endorse liability without bona fide injury, in fact, imposing on another the need for medical
monitoring is consistent with the definition of “injury,” as set forth in the Second Restatement.
Published in 1965, the Second Restatement of Torts § 7 defined an “injury” as “the invasion of
any legally protected interest of another.” If one accepts that long-established definition, it is self-
evident that a person who satisfies this Section’s rigorous requirements is, in fact, “injured” and
entitled to relief. As one court has put it: “Just as an individual has a legally protected interest in
avoiding physical injury, so too does an individual have an interest in avoiding expensive medical
evaluations caused by the tortious conduct of others. . . . Even though a plaintiff may not have yet

developed a diagnosable physical injury, it is not accurate to conclude that no compensable injury

5
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O 0 I N »n B~ W N =

W W N N NN N NN N NN = e e e e e e e
—_ O O X 9 N L kR WD =R, DO O N N R W N = O

Liability for Physical and Emotional Harm, §

has been sustained.” Meyer v. Fluor Corp., 220 S.W.3d 712, 717 (Mo. 2007). For more on this
injury requirement, see Comment j below.

¢. Distinguishing medical monitoring from other grounds of liability. This Section imposes
liability when an actor tortiously exposes another to a risk that can cause serious bodily harm, but
the manifestation of harm is not immediately existent or evident. In the period between exposure
and manifestation, the exposed individual may need medical oversight, including diagnostic
testing, to assess whether the individual is becoming, or has become, ill or impaired. This Section
provides that the tortfeasor, rather than the exposed individual, is responsible for the reasonable
and necessary costs of that monitoring. The period during which medical monitoring is necessary
may be quite short, as in Illustration 2 below, or it may persist for decades, as might be the case
following exposure to a carcinogen.

This Section is distinct from, and does not address, actions seeking compensation for
present bodily harm, for the enhanced risk of harm itself, or for the fear or apprehension of such
future harm. The Restatement Third of Torts: Liability for Physical and Emotional Harm § 47,
Comment k, addresses, and largely disapproves of, claims for emotional harm caused by the risk
of contracting a disease or suffering other bodily harm in the future. For the definition of “bodily
harm,” see id. § 4. For a discussion of the preclusive effect of an action initiated under this Section,
see Comment o below.

d. Tortious conduct, factual cause, and scope of liability. As Paragraphs (2) and (3) make
plain, an actor is subject to liability for medical monitoring if and only if the actor has acted
tortiously, the tortious conduct factually causes the person to be at a significantly increased risk of
serious future bodily harm, the risk to which the plaintiff has been subjected is the particular risk
for which medical monitoring is sought, and the risk is within the actor’s scope of liability. For
factual cause, see Restatement Third, Torts: Liability for Physical and Emotional Harm § 26. For
scope of liability, see id. § 29. The actor’s conduct may be negligent, reckless, or intentional. Or
the actor may be subject to liability under principles of strict liability or product liability law.
Ilustration:

1. Bergin Chemical negligently contaminates a town’s water supply with a chemical
known to cause various diseases. Leslie, who lives in the town and has consumed the
contaminated water, becomes worried about breast cancer, and she files a lawsuit seeking

to hold Bergin responsible for more frequent mammograms. (She believes that, because of

6
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O o0 I N »n B~ W N =

W N NN N N N N N N N = e e e e e e e
S O 0 N N L R WD = O O NN Y R W N = O

Liability for Physical and Emotional Harm, §

the contamination, she should receive a mammogram every year, rather than every two
years, as is generally appropriate for women her age.) However, Leslie proffers no qualified
expert to testify that the particular chemical Bergin released causes breast cancer, much less
substantially increases women’s risk of breast cancer. Under this Section, Bergin Chemical
is not liable for medical monitoring because Leslie has not proffered admissible evidence to
permit a finding that its chemical contamination causes breast cancer—and, by extension,
that its chemical contamination causes Leslie to need more frequent mammograms.

e. Tortious conduct, not only toxic exposure. As is clear from Illustration 2 (below), a
plaintiff need not show that the defendant has exposed the plaintiff to a toxic or hazardous agent
in particular. Although the great majority of medical monitoring cases involve toxic substances,
exposure to a toxic substance is not necessary. What matters is that the defendant’s tortious conduct
subjects the plaintiff to a significantly increased risk of serious future bodily harm.

Ilustration:

2. Infant passengers are flying on defendant’s jet when, due to defendant’s
negligence, the jet suddenly loses altitude and decompresses. There is a significant risk that
the sudden decompression triggered, in some of the infants, a treatable but serious
neurological disorder. Comprehensive neurological testing is required to assess whether
any infant passengers’ brains were indeed affected. This neurological testing would not
otherwise be warranted, and a timely determination of neurological injury would likely
lead to beneficial medical intervention. Defendant is subject to liability for the costs of the
infants’ neurological testing.

f. Significantly increased risk of serious future bodily harm. Medical monitoring is
available only to those exposed to a significantly increased risk of serious future bodily harm.
Accordingly, medical monitoring is not available when (as paragraph (1) establishes and this
Comment elaborates) the increase in risk attributable to the actor’s tortious conduct is negligible
or insignificant. Nor is medical monitoring available when the fotal risk of the occurrence is
negligible or insignificant. Nor is medical monitoring available when (as paragraph (5) establishes
and Comment / elaborates) the specific monitoring, surveillance, testing, or diagnostic regimen is
the same as what was, or would have been, prescribed for the plaintiff, even absent the exposure

in question.
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Paragraph (1) establishes that a tortfeasor is subject to liability only if the tortfeasor exposes
a person to a significantly increased risk of serious bodily harm. To satisfy this standard, the
plaintiff must show both that (i) the tortfeasor’s incremental contribution to the plaintiff’s risk of
harm is meaningful, and (ii) after that increase, the risk’s absolute magnitude is significant. Even a
doubling or tripling is properly considered “insignificant” if, after doubling or tripling, the risk of
the occurrence remains minuscule. On the other hand, an increase of 30 or 40 percent might properly
be considered “significant” if, after that incremental uptick, the risk of the occurrence is significant.
No particular level of quantification is necessary to satisfy this “significance” requirement. And,
consistent with the majority of courts to address this question, the plaintiff need not show that the
occurrence of the harm is more-probable-than-not absent the preventive medical monitoring.
Illustrations:

3. Every day, Sandra stops by her local coffee shop, Grinders, to purchase a cup of
coffee. In time, however, she learns that Grinders’s unique coffee-bean-roasting method
emits a chemical known to increase the risk of becoming afflicted with an extremely rare and
serious kind of cancer. Indeed, because of her exposure to Grinders’s fumes, Sandra’s
lifetime risk of being afflicted with that rare but serious kind of cancer increases, from 0.2 in
1 million to 0.6 in 1 million. Even if the other requirements of this Section are satisfied,
Grinders is not liable to Sandra for medical monitoring because it has not exposed her to a
significantly increased risk of serious bodily harm. Even after an increase of 200 percent, the
risk of harm (Sandra’s affliction with the extremely rare kind of cancer) remains negligible.

4. Same facts as Illustration 3, except that the cancer at issue is no longer extremely
rare. Now, Sandra’s lifetime risk of being afflicted with the particular cancer increases
from 8 in 1000 to 20 in 1000—an increase of 150 percent. Whether Grinders has exposed
Sandra to a significantly increased risk of serious bodily harm is a question for the
factfinder: Sandra’s increased risk of 2 in 100 is well above the threshold to create a
genuine issue of material fact.

5. Leana, a 48-year-old woman, has a 35 percent lifetime risk of developing breast
cancer, a serious affliction. Dykast Corp. negligently exposes Leana to a chemical that
increases her lifetime risk of developing breast cancer to 55 percent. Whether Dykast Corp.
has exposed Leana to a significantly increased risk of serious bodily harm is a question for

the factfinder: The incremental boost in Leana’s already substantial risk of breast cancer
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(from 35 percent to 55 percent, which reflects an increase of 57 percent) is well above the

threshold to create a genuine issue of material fact.

6. Like most other American females, Martinique had a 2 percent lifetime risk of
developing non-Hodgkins lymphoma, a serious affliction. Clean Co. exposes Martinique
to its popular but defectively designed household cleaner, and that exposure increases her
lifetime risk of developing non-Hodgkins lymphoma by 10 percent (to 2.2 percent). Even
if the other requirements of this Section are satisfied, Clean Co. is not, as a matter of law,
liable to Martinique for medical monitoring because it has not exposed her to a significantly
increased risk of serious bodily harm.

As noted above, to satisfy paragraph (1), the plaintiff must show both that the tortfeasor’s
incremental contribution to the plaintiff’s risk of harm is meaningful, and, after that increase, the
risk’s absolute magnitude is significant. As Illustrations 3 through 6 demonstrate, in satisfying that
two-prong requirement, a smaller increase in the probability of disease can suffice when the
magnitude of the probability of the disease is greater. Thus, in Illustration 5, Leana’s increased
probability of breast cancer is only 57 percent, but, after that uptick, the probability that Leana will
be diagnosed with breast cancer is large (55 percent), rendering Dykast’s liability a matter for the
factfinder. By contrast, in Illustration 3, involving Sandra, the increased probability of diagnosis
with the serious but rare cancer is large: 200 percent. Yet, even after that uptick, Sandra’s absolute
probability of such a diagnosis remains miniscule: 0.6 in 1 million. Accordingly, in Illustration 3,
Grinders is not liable for Sandra’s medical monitoring.

Paragraph (1) also demands that the harm at issue must be “serious.” Bodily harm is
“serious” for purposes of this Section if, in its ordinary course, the harm may result in significant
impairment or death.

Ilustration:

7. Tanush, a 42-year-old man, has a 35 percent lifetime risk of developing male-
pattern baldness. Dye-na Corp. negligently exposes Tanush to a chemical that increases his
lifetime risk of developing male-pattern baldness to 70 percent. Although the incremental
bump in Tanush’s already substantial risk of male-pattern baldness (from 35 percent to 70
percent, which reflects a 100 percent increase) may be “significant,” Dye-na Corp. is not, as
a matter of law, liable to Tanush for medical monitoring because male-pattern baldness is

not a “serious” affliction, as it is not one that “may result in significant impairment or death.”
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g. Expedited detection and treatment both possible and beneficial. As paragraph (4) makes
clear, an actor is subject to liability for medical monitoring only if (i) a monitoring procedure exists
that makes expedited detection of the disease or disorder possible, and (ii) that expedited detection
has the potential to improve the plaintiff’s prognosis, alter the course of the plaintiff’s illness, or
mitigate the plaintiff’s impairment or disability. “Expedited” means that the monitoring regimen
permits detection of the illness earlier than it would have been detected in the absence of the
monitoring, at any stage during the latency period of the illness. Conversely, pursuant to paragraph
(4), an actor is not liable for medical monitoring if the monitoring would not promote expedited
detection—or if expedited detection would not have the potential to improve the plaintiff’s
prognosis, alter the course of the plaintiff’s illness, or affect the plaintiff’s impairment or disability.

h. Monitoring regimen different from that normally recommended in the absence of
exposure. As paragraph (5) establishes, an actor is subject to liability for medical monitoring only
if the prescribed monitoring regimen is different from that which would otherwise be recommended
or prescribed for the plaintiff, in the absence of the defendant’s tortious conduct. If the same
monitoring regimen was prescribed for the plaintiff before exposure to the defendant’s tortious
conduct, or if it would have been recommended for the plaintiff even absent the defendant’s tortious
conduct, the defendant is not liable for the plaintiff’s medical monitoring expenses.

Ilustrations:

8. Raina is tortiously exposed to an asbestos-containing product, manufactured by
Rabin, Inc. This exposure warrants an annual chest x-ray to review the condition of Raina’s
lungs. However, Raina smokes cigarettes and has been treated for tuberculosis. The well-
recognized standard of care provides that Raina should have an annual chest x-ray for those
conditions, even absent asbestos exposure. Rabin, Inc. is not, as a matter of law, liable to
Raina for the cost of the annual x-ray.

9. Tristan ingests defendant Welk’s hormone replacement therapy drug, Purpo,
which is accompanied by an inadequate warning. Tristan takes Purpo to alleviate the
symptoms of menopause. Purpo significantly increases Tristan’s risk of breast cancer, a
serious illness—and, given this elevated risk, medical authorities agree that it is advisable
for Tristan to undergo a yearly mammogram and breast exam, performed by a breast
specialist. Yet, given Tristan’s age, even absent exposure to Purpo, medical authorities

agree that it would be advisable for Tristan to undergo an annual mammogram and breast
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exam, performed by a breast specialist. Even if the other requirements of this Section are

satisfied, Welk is not, as a matter of law, liable to Tristan for medical monitoring because

Welk’s tortious conduct did not change the appropriate monitoring regimen. The same

monitoring regimen (a yearly mammogram plus breast exam) would have been warranted,

even absent Tristan’s ingestion of Purpo.

i. Reasonably necessary, according to generally accepted contemporary medical practices.
Pursuant to paragraph (6), a tortfeasor is subject to liability for medical monitoring only if
generally accepted contemporary medical practices establish that the monitoring is reasonably
necessary to enable expedited detection of a disorder or disease, in order to prevent or to mitigate
future bodily harm. This means that, in order for a plaintiff to prevail, the plaintiff must show that
a reasonably competent physician, adhering to a generally accepted standard of care, would order
the medical monitoring for which the plaintiff seeks to recover. As such, a tortfeasor is not liable
under this Section if the prescribed monitoring regimen is outside the standard of care. Nor is a
tortfeasor subject to liability for medical monitoring if the monitoring regimen is of speculative or
dubious medical value. For a discussion of the standard of reasonable medical care, see
Restatement Third, Torts: Medical Malpractice § 5 (Tentative Draft No. 2, 2024).

Hlustration:

10. Truman is tortiously exposed to a product manufactured by Chemical Co. that
contains a toxic substance. This exposure significantly increases Truman’s lifetime risk of
colorectal cancer. Given this exposure, Truman’s physician believes that Truman would
“rest easier” if he had annual colonoscopies, rather than colonoscopies every three years,
as recommended by the U.S. Preventive Services Task Force. At the ensuing trial,
Chemical Co.’s expert witness explains that, even for those exposed to Chemical Co.’s
toxic agent, annual colonoscopies are outside the well-recognized standard of care;
colonoscopies every three years suffice. On cross-examination, Truman’s physician (and
only expert witness) concedes that point, while insisting that annual colonoscopies would
nevertheless give Truman “helpful reassurance.” Because the monitoring Truman seeks is
outside the standard of care, even for exposed individuals, Chemical Co., is not, as a matter
of law, liable to Truman for medical monitoring.

J. Injury requirement. This Section does not require the plaintiff to show that the

defendant’s tortious conduct has caused the plaintiff to suffer cognizable physical injury. Yet, it
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would be inaccurate to say that this Section authorizes “no-injury” medical monitoring. Although,
under this Section, a plaintiff need not show present physical injury, the plaintiff must still show
an injury. Most notably, those authorized to obtain medical monitoring under this Section are
“injured” insofar as they must obtain medical monitoring and incur the economic costs therefore.
See Restatement Third, Torts: Liability for Economic Harm § 2 (defining “economic loss”).
Likewise, it is clear that those entitled to medical monitoring under this Section are “injured” as
the word “injury” is defined by the Second Restatement of Torts. See Restatement Second, Torts
§ 7 (defining an “injury” as “the invasion of any legally protected interest of another”). For further
discussion, see Comment b above.

A handful of courts go further and predicate a claim for medical monitoring on the
plaintift’s ability to prove a demonstrable presence of toxins in the plaintiff’s bloodstream or some
other cellular or subcellular change—even though, in the absence of a need for medical monitoring,
courts have generally ruled that these unmanifested and clinically nondetrimental changes do not
constitute legally cognizable harm on which a tort claim can be based. This Section does not
impose such a requirement because the black letter’s six prerequisites already sufficiently cabin
medical monitoring. Further, whether a plaintiff is able to show the presence of toxins in the
bloodstream or the existence of cellular or subcellular changes—based on current diagnostic
technology—will sometimes be a matter of chance or the specific pathology of the particular
disease. These serendipitous matters do not furnish a sound basis on which to impose, or decline
to impose, tort liability.

k. Court-administered or -supervised fund. When a plaintiff seeks to impose liability on
the defendant for the costs of future medical monitoring, barring exceptional circumstances (e.g.,
a situation where the plaintiff has already incurred the monitoring expense and seeks
reimbursement), monies should not be paid to the plaintiff on a lump-sum basis. Instead, the
defendant should be ordered to place sufficient monies in a court-administered or -supervised fund,
to procure insurance for medical monitoring expenditures, or perhaps directly to supply medical
monitoring. Mediating payments through a dedicated fund, program, or insurance policy ensures
that monies furnished under this Section will, in fact, be used as intended and will not be diverted
to other purposes. Furthermore, by taking such steps, the court conserves the defendant’s
resources, ensuring that the defendant pays no more than actually necessary to defray the costs of

reasonable and necessary medical monitoring.
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l. Further restrictions to limit liability. Beyond the restrictions above, courts may choose
to take two additional steps to more tightly control a defendant’s liability for medical monitoring.
Neither limitation is particularly well supported in existing case law. But, by imposing one or both
of these constraints, courts may further ensure that medical monitoring liability is neither
disproportionate nor indeterminate.

First, courts may choose to limit liability for medical monitoring when the cost of the
relevant diagnostic testing has been fully borne, or will be fully borne, by the plaintiff’s insurance,
the plaintiff’s employer, a government fund, or another collateral source.

Second, a court may hold that a defendant whose conduct exposes a vast number of people
to risk-creating agents or behaviors is not subject to liability for medical monitoring if the
defendant is able to show that the imposition of medical monitoring liability would be wholly
indeterminate and virtually unlimited or, alternatively, if the defendant is able to show that medical
monitoring liability would so far diminish the defendant’s resources and insurance coverage as to
significantly jeopardize eventual recovery by those exposed persons who ultimately develop
bodily harm. This limitation would be an affirmative defense, so the defendant would be required
to plead and prove its elements. In the course of so doing, the fact that plaintiffs are seeking medical
monitoring on a class-wide basis may be relevant to this inquiry because class actions, by
definition, involve numerous plaintiffs. See Fed. R. Civ. P. 23(a)(1) (permitting the certification
of a class only if the “class is so numerous that joinder of all members is impractical”). But the
fact that plaintiffs are seeking medical monitoring on a class-wide basis is not determinative.

m. Terminology: freestanding cause of action or remedy. Some courts characterize medical
monitoring claims as stand-alone causes of action. Other courts characterize medical monitoring
claims as remedies for other (sometimes unidentified) causes of action, even in the absence of a
present physical injury. When taking either tack, courts, either implicitly or explicitly, recognize
that the need to obtain medical surveillance qualifies as a legally cognizable injury. See Comment
J; Restatement Second, Torts § 7 (defining an “injury” as “the invasion of any legally protected
interest of another”).

Whichever conceptual approach a court takes may have implications when it comes to
certain matters such as, for example, constructing jury instructions or assessing whether putative
class members satisfy federal or state requirements for the certification of a class. But whichever

approach is adopted does not affect the applicable statute of limitations, which accrues sometime
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after exposure, when the need for medical monitoring arises (or when the plaintiff discovers the
need for medical monitoring). Nor does it affect the elements that must be proven, which, as noted
in paragraphs (2) and (3) and Comment d, include breach, factual cause, and that the plaintiff’s need
for medical monitoring falls within the actor’s scope of liability, as well as the other requirements
specified in this Section. Nor does it, more fundamentally, affect recognition of a person’s right to
obtain medical monitoring at the defendant’s expense under this Section. As such, this Section takes
no position as to which approach is preferable and leaves the matter to local convention and style.

n. Statutes of limitations. As noted in Comment c, the liability authorized by this Section
is distinct from actions seeking compensation for present bodily harm, the enhanced risk of harm,
or the apprehension of such future harm. The statute of limitations that governs liability under this
Section may, as a consequence, be different from the statute that governs other tort causes of
action, and the medical monitoring claim will likely accrue at a different time from the other claims
identified above.

o. Claim preclusion and issue preclusion. As Comment c clarifies, the liability imposed in
this Section is distinct from an action seeking compensation for present bodily harm—and as
Comment n recognizes, a claim for present bodily harm and a claim for medical monitoring may
accrue at different times. Accordingly, a judgment entered in an action authorized by this Section
does not bar a subsequent action seeking compensation for present bodily harm. However, familiar
principles of issue preclusion (sometimes called collateral estoppel) could preclude a subsequent
bodily-harm claim if the plaintiff loses a medical monitoring suit against the defendant by a
necessary adverse finding on an issue that would also defeat the plaintiff’s subsequent claim.
Correspondingly, under those same principles, resolution of an issue adverse to the defendant in
the first suit could preclude the defendant from relitigating that same issue in a subsequent suit by
the same plaintiff (and perhaps by other plaintiffs as well).

Ilustrations:
11. Agastya is tortiously exposed to a cancer-causing agent because of Exxey’s

negligence, such that, pursuant to this Section, Agastya is entitled to, and obtains, a

judgment against Exxey for appropriate medical monitoring. If Agastya ultimately

develops cancer as a consequence of Exxey’s negligence, Exxey would also be subject to
liability for that separate injury. Pursuant to Comment n, Agastya’s medical monitoring

suit would not bar Agastya’s subsequent action.
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12. Mayhew brings suit against Exxey seeking to impose liability for medical
monitoring. That suit fails, and, in the special-verdict form, the jury finds that Mayhew,
who lives 27 miles from Exxey’s factory, was never actually exposed to Exxey’s cancer-
causing agent—the basis for the jury finding for Exxey. If Mayhew ultimately develops
cancer and asserts a cause of action against Exxey for his cancer, the jury’s prior finding
(of nonexposure) would preclude relitigation of the exposure question—and, in so doing,
defeat Mayhew’s claim, assuming that all of the other requirements for issue preclusion

are satisfied.

REPORTERS’ NOTE

Comment a. History and scope. This Section reflects developments since the Restatement
Second of Torts (AM. L. INST. 1965, 1977, 1979). That Restatement did not address medical
monitoring, as the first case to recognize such a claim, Friends for All Children, Inc. v. Lockheed
Aircraft Corp., 746 F.2d 816 (D.C. Cir. 1984), postdates the Second Restatement’s publication.
Since the Second Restatement, many courts have recognized this cause of action. See Sutton v. St.
Jude Med. S.C., Inc., 419 F.3d 568, 571 (6th Cir. 2005) (applying Tennessee law) (“In recent years,
tort plaintiffs have increasingly sought, and have regularly been awarded, medical monitoring costs
in both toxic tort and product liability cases.”); Elsea v. U.S. Eng’g Co., 463 S.W.3d 409, 416 (Mo.
Ct. App. 2015) (“To deal with cases involving latent injury, tort law allows plaintiffs compensation
for medical monitoring.”); Bower v. Westinghouse Elec. Corp., 522 S.E.2d 424, 429 (W. Va. 1999)
(“Over the past decade, a growing number of courts have recognized this cause of action as a well-
grounded extension of traditional common-law tort principles.”); see generally Allan L. Schwartz,
Recovery of Damages for Expense of Medical Monitoring to Detect or Prevent Future Disease or
Condition, 17 A.L.R.5th 327 (originally published in 1994) (collecting authority).

As Comment a notes, sometimes a plaintiff’s entitlement to medical monitoring will be a
matter of statute, rather than the common law. See, e.g., VT. STAT. ANN. tit. 12, § 7202 (establishing
a statutory cause of action for medical monitoring). When a statute governs, its proper interpretation
is a matter outside the scope of this Restatement. E.g., Sinclair v. Merck & Co., 948 A.2d 587, 588-
589, 593 (N.J. 2008) (concluding that New Jersey’s Product Liability Act is the “sole source of
remedy for plaintiff’s defective product claim” and interpreting the Act’s specific statutory
language to exclude the “remedy of medical monitoring when no manifest injury is alleged”).

Comment b. Rationale and support. Numerous state high courts authorize suits for medical
monitoring. See Potter v. Firestone Tire & Rubber Co., 863 P.2d 795, 823 (Cal. 1993); Exxon
Mobil Corp. v. Albright, 71 A.3d 30, 60, 80 (Md. 2013); Meyer ex rel. Coplin v. Fluor Corp., 220
S.W.3d 712, 718 (Mo. 2007) (en banc); Sadler v. Pacificare of Nev., 340 P.3d 1264, 1271 (Nev.
2014); Ayers v. Jackson Twp., 525 A.2d 287, 308-309 (N.J. 1987); Simmons v. Pacor, Inc., 674
A.2d 232, 239 (Pa. 1996); Hansen v. Mountain Fuel Supply Co., 858 P.2d 970, 979 (Utah 1993);
Bower v. Westinghouse Elec. Corp., 522 S.E.2d 424, 429 (W. Va. 1999); cf. VT. STAT. ANN. tit.
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12, § 7202 (creating, by legislative action, a cause of action for medical monitoring); Donovan v.
Philip Morris USA, Inc., 914 N.E.2d 891, 901-903 (Mass. 2009) (authorizing medical monitoring
when the plaintiff has suffered “[sJubcellular or other physiological changes™).

Numerous federal courts, predicting state law, have followed suit. See, e.g., Friends for All
Children, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816, 824-825 (D.C. Cir. 1984) (applying
District of Columbia law); Sullivan v. Saint-Gobain Performance Plastics Corp., 431 F. Supp. 3d
448 (D. Vt. 2019); Bell v. 3M Co., 344 F. Supp. 3d 1207, 1224 (D. Colo. 2018); Elmer v. S.H.
Bell Co., 127 F. Supp. 3d 812, 825 (N.D. Ohio 2015); Stella v. LVMH Perfumes & Cosmetics
USA, Inc., 564 F. Supp. 2d 833, 836 (N.D. Il1. 2008); In re Fosamax Prods. Liab. Litig., 248 F.R.D.
389, 394 (S.D.N.Y. 2008) (applying Florida law); Perez v. Metabolife Int’l, Inc., 218 F.R.D. 262,
265 (S.D. Fla. 2003); Carey v. Kerr-McGee Chem. Corp., 999 F. Supp. 1109, 1117-1121 (N.D.
1. 1998); Day v. NLO, 851 F. Supp. 869, 8§70-882 (S.D. Ohio 1994); Cook v. Rockwell Int’l
Corp., 755 F. Supp. 1468, 1477 (D. Colo. 1991); cf. Benoit v. Saint-Gobain Performance Plastics
Corp., 959 F.3d 491, 501 (2d Cir. 2020) (applying New Y ork law) (authorizing medical monitoring
upon a showing of “clinically demonstrable presence of toxins” in the plaintiff’s bloodstream);
Baker v. Saint-Gobain Performance Plastics Corp., 232 F. Supp. 3d 233, 250 (N.D.N.Y. 2017)
(recognizing that “a plaintiff may show an injury sufficient to seek medical monitoring damages
through the accumulation of a toxic substance within her body”); see 1 MCLAUGHLIN ON CLASS
ACTIONS § 5:18 (18th ed. 2021 update) (“[N]Jumerous federal courts have interpreted state law to
permit medical monitoring claims without requiring the manifestation of physical injury.”).

Notwithstanding the above support, other state high courts reject the action, whether
generally or on particular grounds. These cases include: Hous. Cnty. Health Care Auth. v.
Williams, 961 So. 2d 795, 810-811 (Ala. 2006); Baker v. Croda, Inc., 304 A.3d 191 (Del. 2023);
Berry v. City of Chicago, 181 N.E.3d 679, 689 (Ill. 2020); Wood v. Wyeth-Ayerst Labs., Div. of
Am. Home Prods., 82 S.W.3d 849, 854 (Ky. 2002); Henry v. Dow Chem. Co., 701 N.W.2d 684,
689 (Mich. 2005); Paz v. Brush Engineered Materials, Inc., 949 So. 2d 1, 5-9 (Miss. 2007); Brown
v. Saint-Gobain Performance Plastics Corp., 300 A.3d 949 (N.H. 2023); Caronia v. Philip Morris
USA, Inc., 5N.E.3d 11, 14 (N.Y. 2013); Lowe v. Philip Morris USA, Inc., 183 P.3d 181, 187 (Or.
2008). Likewise, in 1999, the Louisiana legislature disallowed medical monitoring damages in its
amendment to Civil Code Article 2315. This enactment abrogated the Louisiana Supreme Court’s
prior decision in Bourgeois v. A.P. Green Indus., Inc., 716 So. 2d 355 (La. 1998). Finally, in Metro-
North Commuter R.R. Co. v. Buckley, 521 U.S. 424, 444 (1997), the Supreme Court of the United
States declined to endorse an “unqualified” medical monitoring cause of action under the Federal
Employers’ Liability Act.

Some federal courts, predicting state law, have also rejected the action. See, e.g., Trimble
v. ASARCO, Inc., 232 F.3d 946, 963 (8th Cir. 2000) (applying Nebraska law); Ball v. Joy Techs.,
Inc., 958 F.2d 36, 39 (4th Cir. 1991) (applying Virginia law); Pickrell v. Sorin Grp. USA, Inc.,
293 F. Supp. 3d 865, 868 (S.D. Iowa 2018); McCormick v. Halliburton Co., 895 F. Supp. 2d 1152,
1158 (W.D. Okla. 2011); Norwood v. Raytheon Co., 414 F. Supp. 2d 659, 668 (W.D. Tex. 2006);
Nichols v. Medtronic, Inc., 2005 WL 8164643, at *11 (E.D. Ark. 2005); Mehl v. Canadian Pac.
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Ry. Ltd., 227 F.R.D. 505, 518 (D.N.D. 2005); Parker v. Brush Wellman, Inc., 377 F. Supp. 2d
1290, 1302 (N.D. Ga. 2005).

All told, as many courts and commentators have recognized, of the jurisdictions in which
state courts or federal courts (predicting state law) have expressly considered and taken a
discernible stance on the issue, roughly half have authorized medical monitoring absent present
injury (i.e., medical monitoring claims unaccompanied by a claim that the plaintiff has sustained
tortiously inflicted present bodily harm), while approximately half of courts reject such claims.
Furthermore, as of the time of this writing, case law remains in flux as “pro” and “con” opinions
continue to be published.!

Like courts, commentators disagree on the desirability of allowing the plaintiff to recover
for medical monitoring, absent present bodily harm. Compare Vincent R. Johnson,
Nanotechnology, Environmental Risks, and Regulatory Options, 121 PENN ST. L. REV. 471, 486
(2016) (“Even if there is no proof that the exposure has already caused harm, monitoring the
possible emergence of a diseased condition and the need for treatment is reasonable and prudent.”),
Mark Geistfeld, The Analytics of Duty: Medical Monitoring and Related Forms of Economic Loss,
88 VA.L.REV. 1921 (2002) (arguing that a tort action should be available for reasonably necessary
medical monitoring costs unless it would result in denying full recovery to plaintiffs who manifest
physical harm), and Kenneth S. Abraham, Liability for Medical Monitoring and the Problem of

! The Appendix to the Reporters’ Note endeavors to separate states into four categories: (1) those that accept or appear
to accept medical monitoring, (2) those that reject or appear to reject medical monitoring, (3) those where the case
law is undecided or uncertain, and (4) those that have taken no discernible position on the matter. In so doing, we
recognize that case law “counts” are constantly in flux—and they are also notoriously complicated since, when it
comes to classifying a particular state as “pro” medical monitoring or “undecided,” for instance, reasonable minds
may differ.

With that caveat, in tallying those states that endorse and decline to endorse “pure” medical monitoring, the
Appendix to the Reporters’ Note classifies a state on the “pro” side of the ledger—albeit with an explicit asterisk—if
the state predicates relief on a showing, either that the plaintiff has sustained some cellular, subcellular, or subclinical
injury or has a clinically demonstrable presence of toxins in the bloodstream. See, e.g., Benoit v. Saint-Gobain
Performance Plastics Corp., 959 F.3d 491, 500 (2d Cir. 2020) (applying New York law); Donovan v. Philip Morris
USA, Inc., 914 N.E.2d 891, 901-902 (Mass. 2009). This classification is utilized because, as the court in In re Nat’l
Hockey League Players’ Concussion Injury Litig., 327 F.R.D. 245, 260 (D. Minn. 2018), observed, such a threshold
requirement differs from traditional prerequisites. Indeed, in the Reporters’ opinion, those courts that permit medical
monitoring so long as plaintiff can show subcellular injury or the presence of toxins are opting to classify what would
otherwise be noncognizable harm as cognizable harm in order to permit recovery for medical monitoring—while,
simultaneously, bounding the initiation of such suits. Influencing that perspective is the fact that the mere existence
of subcellular changes to, or presence of toxins in, the plaintiff’s body traditionally do not qualify as compensable
injuries; in fact, even arguably more substantial changes to one’s physiology have, frequently, not sufficed. E.g., Paz
v. Brush Engineered Materials, Inc., 555 F.3d 383, 395, 398 (5th Cir. 2009) (applying Mississippi law) (ruling that,
although “[t]he evidence clearly establishes excessive exposure to beryllium provokes a physical change in the body,”
beryllium sensitization, caused thereby, “is not a compensable injury pursuant to Mississippi law”); In re Hawaii Fed.
Asbestos Cases, 734 F. Supp. 1563, 1567 (D. Haw. 1990) (observing that “sub-clinical conditions such as pleural
plaques or pleural thickening are not normally associated with physical impairment”); Simmons v. Pacor, Inc., 674
A.2d 232,236 (Pa. 1996) (finding that “asymptomatic pleural thickening,” defined as “calcified tissue on the pleura,”
which is “revealed on an x-ray” does not qualify as an injury); accord James A. Henderson, Jr. & Aaron D. Twerski,
Asbestos Litigation Gone Mad: Exposure-Based Recovery for Increased Risk, Mental Distress, and Medical
Monitoring, 53 S.C. L. REV. 815, 831 (2002) (recognizing that “[m]ost courts” have declined to find “that pleural
thickening qualifies as a physical injury”).
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Limits, 88 VA. L. REv. 1975, 1982-1983 (2002) (endorsing a limited cause of action for medical
monitoring), with James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigation Gone Mad.:
Exposure-based Recovery for Increased Risk, Mental Distress, and Medical Monitoring, 53 S.C.
L. REv. 815 (2002) (arguing against “front-loaded” theories of tort recovery), and Victor E.
Schwartz et al., Medical Monitoring—Should Tort Law Say Yes?, 34 WAKE FOREST L. REV. 1057,
1057 (1999) (arguing that, “because of the complexities and significant public policy concerns
inherent in allowing such awards, decisions about whether to permit medical monitoring should
be made by legislatures and not by courts”).

Given this contradictory authority, it is fair to say that courts and commentators are split on
whether to accept or reject plaintiffs’ claims that seek medical monitoring. See Sullivan, 431 F.
Supp. 3d at 458 (“Courts are divided about whether there should be an equitable remedy to detect
health problems which are not yet symptomatic but could be detected at an early stage through
testing.”); Almond v. Janssen Pharm., Inc., 337 F.R.D. 90, 95-97 (E.D. Pa. 2020) (cataloging the
many cases that have accepted and rejected claims for medical monitoring); In re Nat’l Collegiate
Athletic Ass’n Student-Athlete Concussion Injury Litig., 314 F.R.D. 580, 604 (N.D. Ill. 2016)
(explaining that, when it comes to medical monitoring, “[t]he laws of the various states differ”);
Dougan v. Sikorsky Aircraft Corp., 251 A.3d 583, 591 (Conn. 2020) (“State appellate courts have
been divided in the wake of Buckley with respect to whether to permit recovery for medical
monitoring in the absence of the manifestation of a physical injury under their states’ respective
laws.”); Perrine v. E.I. du Pont de Nemours & Co., 694 S.E.2d 815, 907 n.2 (W. Va. 2010)
(recognizing a “split” in authority concerning the viability of a medical monitoring claim, absent
“present physical injury”); see also Principles of the Law of Aggregate Litigation § 2.04, Comment
b (AM. L. INST. 2010) (“The availability of medical monitoring as a remedy, or as an independent
claim, in the absence of physical injury, is an issue that has divided the courts.”); Victor E. Schwartz
& Christopher E. Appel, Perspectives on the Future of Tort Damages: The Law Should Reflect
Reality, 74 S.C. L. REv. 1, 17 (2022) (“The case law addressing medical monitoring is divided.
Roughly one-third of states allow, or appear to allow, recovery of medical monitoring costs for
unimpaired claimants in some form, while at least one-third of states reject or appear to reject it.
The remaining states have either unclear or no case law on point....”); Mark A. Behrens &
Christopher E. Appel, American Law Institute Proposes Controversial Medical Monitoring Rule in
Final Part of Torts Restatement, DEF. COUNS. J., Oct. 2020, at 1, 10 tbl. (2020) (providing a state-
law survey and noting that “[t]he case law regarding the availability of medical monitoring absent
present bodily harm is divided”); accord 3 LAWRENCE G. CETRULO, TOXIC TORTS LITIGATION
GUIDE § 23:26 (2022 update) (“States are divided on the issue of recognition of medical monitoring
claims.”); Mark A. Geistfeld, The Equity of Tort Claims for Medical Monitoring, 52 SW. L. REV.
__ (forthcoming 2024) (“Courts and commentators are deeply divided about whether tort law
should recognize the medical monitoring cause of action....”); 5 DIANE FENNER & JAMES A.
MORRIS, JR., LITIGATING TORT CASES § 60:33 (2022 update) (“[T]here is presently a relatively even
split between jurisdictions allowing and disallowing medical monitoring claims.”).
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Nor, in recent years, has there been a clear trend, whether in favor of, or against, approval.
See Bell v. 3M Co., 344 F. Supp. 3d 1207, 1222-1223 (D. Colo. 2018) (“While there are persuasive
arguments articulated by a number of state and federal courts on both sides of the debate, neither
plaintiffs nor defendants are able to demonstrate an overwhelming surge of decisions that would
indicate that there is a strong national trend one way or the other.”).

This split both predates and postdates 1997, the year the Supreme Court of the United
States declined to endorse an “unqualified” medical monitoring cause of action under the Federal
Employers’ Liability Act in Metro-North Commuter R.R. Co. v. Buckley, 521 U.S. 424, 444
(1997). Indeed, although some suggest that Buckley turned the tide against medical monitoring,
that contention is belied by the evidence. Since 1997, a number of state supreme courts, including
the highest courts of Maryland, Massachusetts (albeit with the caveat reflected in footnote 1),
Missouri, Nevada, and West Virginia, have endorsed medical monitoring. Also since 1997, federal
courts sitting in diversity have predicted that numerous states, including those of Colorado,
Florida, Illinois, New York (although also with the caveat reflected in footnote 1), Ohio, and
Vermont would follow suit. Compare Victor E. Schwartz & Cary Silverman, The Rise of “Empty
Suit” Litigation: Where Should Tort Law Draw the Line?, 80 BROOK. L. REV. 599, 620 (2015)
(recognizing some recent judicial momentum “toward permitting medical monitoring claims”),
with Principles of the Law of Aggregate Litigation § 2.04, Comment b (AM. L. INST. 2010) (“Initial
acceptance of medical monitoring has waned, and the last decade has seen more states decline to
recognize it than adopt it.”).

Recognizing the fractured landscape, as Comment b explains, this Section endeavors to
chart a middle path and, in particular, to provide a workable and sensible framework for the
numerous courts that have not yet had the occasion to endorse or to reject claims for medical
monitoring. In so doing, this Section heeds the concerns articulated in Buckley, 521 U.S. at 444,
insofar as it declines to endorse unbounded liability for medical monitoring. See Bell, 344 F. Supp.
3d at 1222 (recognizing that Buckley “does not indicate that lower courts should deny medical
monitoring claims absent present physical injury”; rather, in Buckley, the Supreme Court
“indicated that it might approve of such claims, albeit not in such a broad and sweeping form”).
At the same time, however, for the reasons set forth below, this Section declines to follow those
courts that foreclose claims for medical monitoring altogether.

Medical monitoring is permitted, in at least some instances, because authorizing shifting
the cost of diagnostic testing to the defendant advances sound policy objectives, is consistent with
tort law’s dual aims of compensation and deterrence, and complements the doctrine of avoidable
consequences. Furthermore, many of the drawbacks courts and commentators associate with
medical monitoring can be ameliorated, or even avoided altogether, by carefully defining the
prerequisites for, and scope of, liability. Below, this Note first provides a fuller rationale and
justification for medical monitoring. It then considers and responds to various objections.

For courts’ recognition that medical monitoring fosters access to beneficial diagnostic
testing, which, in turn, promotes cost savings traceable to the early detection and timely treatment
of disease, sometimes before progression or metastasis, see, for example, Sutton v. St. Jude Med.
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S.C., Inc., 419 F.3d 568, 575 (6th Cir. 2005) (applying Tennessee law) (“We . .. note there is
something to be said for disease prevention, as opposed to disease treatment. Waiting for a plaintiff
to suffer physical injury before allowing any redress whatsoever is both overly harsh and
economically inefficient.”); Sadler v. PacifiCare of Nev., Inc., 340 P.3d 1264, 1271 (Nev. 2014)
(“If medical monitoring claims are denied, plaintiffs who cannot afford testing may, through no
fault of their own, be left to wait until their symptoms become manifest, losing valuable treatment
time.”); Ayers v. Jackson Twp., 525 A.2d 287, 311 (N.J. 1987) (“Compensation for reasonable
and necessary medical expenses is ... consistent with the important public health interest in
fostering access to medical testing whose exposure to toxic chemicals creates an enhanced risk of
disease.”); Hansen v. Mountain Fuel Supply Co., 858 P.2d 970, 976 (Utah 1993) (“[M]edical
surveillance damages promote early diagnosis and treatment of disease or illness resulting from
exposure to toxic substances caused by a tortfeasor’s negligence.”). For further discussion of
societal benefits that attend medical monitoring, see Sadler, 340 P.3d at 1271 (“[T]here are
significant policy reasons for allowing a recovery for medical monitoring costs, not the least of
which is that early detection can permit a plaintiff to mitigate the effects of a disease, such that the
ultimate costs for treating the disease may be reduced.”); accord Samuel Issacharoff, Preclusion,
Due Process, and the Right to Opt Out of Class Actions, 77 NOTRE DAME L. REv. 1057, 1075-
1076 (2002) (stating, about medical monitoring, “there is an arguable claim for reducing the
overall social cost occasioned by a defendant’s negligence”).

Second, numerous courts have recognized that shifting the cost of harm (here, in the form
of reasonable and necessary monitoring) to the tortfeasor furthers tort law’s twin aims of
compensation and deterrence. For a discussion of compensation, see Friends for All Children, Inc.
v. Lockheed Aircraft Corp., 746 F.2d 816, 826 (D.C. Cir. 1984) (applying District of Columbia
law) (“When a defendant negligently invades [an individual’s legal] interest . . . it is elementary
that the defendant should make the plaintiff whole by paying for the examinations.”). For a
discussion of deterrence, see id. at 825 (“A cause of action allowing recovery for the expense of
diagnostic examinations recommended by competent physicians will, in theory, deter
misconduct . . ..”); Potter v. Firestone Tire & Rubber Co., 863 P.2d 795, 824 (Cal. 1993)
(recognizing that “there is a deterrence value in recognizing medical surveillance claims” in that
“[a]llowing plaintiffs to recover the cost of this care deters irresponsible discharge of toxic
chemicals by defendants™) (quotation marks omitted); Redland Soccer Club, Inc. v. Dep’t of the
Army, 696 A.2d 137, 145 (Pa. 1997) (“[Medical monitoring] furthers the deterrent function of the
tort system by compelling those who expose others to toxic substances to minimize risks and costs
of exposure.”). For a discussion of cost-internalization and efficient deterrence, see generally
STEVEN SHAVELL, ECONOMIC ANALYSIS OF ACCIDENT LAW (1988).

Third, as Comment b recognizes, this Section also furthers the goal of the traditional tort
doctrine of “avoidable consequences.” Long accepted in the United States, the doctrine of
avoidable consequences historically required plaintiffs to submit to medically advisable treatment
for tortiously inflicted injuries. Unreasonable failure to submit to that treatment barred plaintiffs
from recovering for conditions or complications they could have avoided had timely treatment
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been obtained. See Restatement Second, Torts § 918 (AM. L. INST. 1979) (“[O]ne injured by the
tort of another is not entitled to recover damages for any harm that he could have avoided by the
use of reasonable effort or expenditure after the commission of the tort.”); see also Hagerty v.
L & L Marine Servs., Inc., 788 F.2d 315, 319 (5th Cir. 1986) (Jones Act claim) (“[U]nder the
‘avoidable consequences rule,’ [the plaintiff] is required to submit to treatment that is medically
advisable; failure to do so may bar future recovery for a condition he could thereby have alleviated
or avoided.”); Moulton v. Alamo Ambulance Serv., Inc., 414 S.W.2d 444, 447 (Tex. 1967) (“An
injured person is not entitled to recover damages from a wrongdoer for consequences of an injury
which can be avoided by the exercise of ordinary care . ...”). Today, a plaintiff’s postaccident
failure to treat or mitigate may still curtail the plaintiff’s recovery. See Restatement Third, Torts:
Remedies § 8(a) (AM. L. INST., Tentative No. 1, 2022); DAN B. DOBBS ET AL., HORNBOOK ON
TORTS 403-406 (2d ed. 2016). Thus, owing to the avoidable consequences doctrine, plaintiffs—if
they are to recover fully from the tortfeasor—must generally take reasonable affirmative steps to
mitigate future foreseeable harm. By sharing, and, in some instances, transferring, the cost of this
necessary testing and possible treatment to the tortfeasor, this Section facilitates those steps. For
fuller discussion, see Allen T. Slagel, Medical Surveillance Damages: A Solution to the Inadequate
Compensation of Toxic Tort Victims, 63 IND. L.J. 849, 865-866 (1988); Mark A. Geistfeld, The
Equity of Tort Claims for Medical Monitoring, 52 SW.L.REvV. _ (forthcoming 2024) (explaining
that a plaintiff’s claim for medical monitoring “is analogous to the obligation a plaintiff faces to
mitigate damages pursuant to the avoidable consequences doctrine”).

Fourth, for the reasons set forth in Comment b and further explicated below, authorizing
medical monitoring is consistent with the Restatement Third, Torts: Liability for Economic Harm
§ 1, Comments ¢ and d (AM. L. INST. 2020).

Fifth and finally, for the reasons set forth in Comment b and further explicated below,
permitting medical monitoring is consistent with the definition of “injury,” as set forth in the
Second Restatement. See Restatement Second, Torts § 7 (AM. L. INST. 1965) (defining an “injury”
as “the invasion of any legally protected interest of another”).

Notwithstanding the above, some courts decline to permit pure medical monitoring claims,
and certain commentators promote this more skeptical stance. These courts and commentators
raise four primary objections.

First, some suggest that endorsing medical monitoring claims will unleash a flood of
lawsuits and may, in turn, deplete defendant’s resources diverting them away from those who
actually fall ill. See, e.g., Caronia v. Philip Morris USA, Inc., 5 N.E.3d 11, 18 (N.Y. 2013)
(refusing to permit “asymptomatic plaintiffs . .. to recover medical monitoring costs” because
sanctioning such relief “would lead to the inequitable diversion of money away from those who
have actually sustained an injury as a result of the exposure”); see also James A. Henderson, Jr. &
Aaron D. Twerski, Asbestos Litigation Gone Mad: Exposure-Based Recovery for Increased Risk,
Mental Distress, and Medical Monitoring, 53 S.C. L. REV. 815, 850 (2002) (expressing concern
that “uninjured claimants” asserting medical monitoring claims may “devour[] the defendants’

21

© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O 00 1 N Ui A W N =

AL LW W W W W LW W W LR N NN NN DN NN /= = e e e e e e e
S O 0 IO I A WD~ OV IO NP WN OOV N B~ W —= O

Liability for Physical and Emotional Harm, §

resources” and ultimately force defendants “into bankruptcy,” which will, in turn, leave nothing
for those who ultimately fall ill); Schwartz & Appel, supra at 17 (raising both of these concerns).

Second, some express concern that allowing an action for medical monitoring may
preclude later recovery by claimants for bodily harm, in the event the harm ultimately develops.
See, e.g., Wood v. Wyeth-Ayerst Labs., 82 S.W.3d 849, 858 (Ky. 2002) (expressing concern that
claim preclusion will bar plaintiffs who succeed on early medical monitoring claims from later
recovery should an injury manifest); Herbert L. Zarov et al., A Medical Monitoring Claim for
Asymptomatic Plaintiffs: Should Illinois Take the Plunge?, 12 DEPAUL J. HEALTH CARE L. 1, 26
(2009) (lamenting that “adoption of a medical monitoring claim absent physical injury runs the
very real risk of harming the same plaintiffs that the claim purports to help”).

Third, some worry that plaintiffs will squander the resources they receive and will not use
the funds to obtain appropriate care. See, e.g., Wood, 82 S.W.3d at 857 (“Lump-sum awards might
not actually be used for medical costs, especially if a recipient has insurance that will cover such
expenses.”).

Finally, some contend that permitting claims for medical monitoring is inconsistent with
courts’ general reluctance to impose tort liability for a stranger’s “pure” economic loss. See, e.g.,
Lowe v. Philip Morris USA, Inc., 183 P.3d 181, 186 (Or. 2008); accord Henderson & Twerski,
supra at 846 (insisting that “judicial recognition of claims for preinjury medical surveillance
threatens the conceptual integrity of the American common law of torts”™).

Upon close inspection, however, certain of these objections are overstated, while others
can be allayed, or even answered, by bounding the requirements for, and contours of, medical
monitoring liability, as this Section does.

The first objection—regarding floodgates and diversion—is significantly mitigated by
various limitations contained in this Section. These limitations include: paragraph (1)’s
requirement that an actor is subject to liability only if the actor exposes a person to a “significantly
increased risk of a particular serious future bodily harm”; paragraph (5)’s requirement that the
specific monitoring regimen must extend beyond what would have been prescribed for the plaintiff
in the absence of the exposure in question; and Comment /’s suggested limitations (i.e., that
liability is to be imposed only to the extent that the plaintiff has incurred, or will incur, the expense,
alongside the denial of liability for medical monitoring in the case of “wholly indeterminate and
virtually unlimited” or practically overwhelming liability). Accord Hansen v. Mountain Fuel
Supply, 858 P.2d 970, 978 (Utah 1993) (“Mere exposure to an allegedly harmful substance,
however, is not enough for recovery. Courts have set forth several criteria for determining whether
a plaintiff is entitled to recover the costs of medical monitoring. Such criteria prevent unnecessary
litigation and unwarranted recoveries.”).

Furthermore, as the Reporters’ Note to Comment b explains, numerous states—including
states with very large populations such as California, Florida, New Jersey, Ohio, and
Pennsylvania—have long permitted medical monitoring. And, there is simply no evidence that
those states have seen a flood of claims. See Mark A. Geistfeld, The Equity of Tort Claims for
Medical Monitoring, 52 SW. L. REV. __ (forthcoming 2024) (explaining that various jurisdictions
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have long authorized medical monitoring and “[t]hese jurisdictions have not opened the
floodgates™). Nor is there evidence that, in these states, monies have gone to pay medical monitoring
claims, to the financial detriment of those plaintiffs who later manifest physical injuries.

Critics’ second objection—regarding unwitting and inequitable claim preclusion—can
similarly be addressed in a narrow-gauge way. Thus, although some have expressed concern that
permitting the plaintiff to recover on a claim for medical monitoring will preclude the plaintiff’s
subsequent recovery should the harm ultimately manifest, that concern does not justify denying an
action for monitoring costs when the criteria of this Section are satisfied. A better solution—
expressly adopted in Comment o—is to treat the action for monitoring costs and the (potential)
subsequent action for later-manifested bodily harm as two separate causes of action. This approach
is not novel. In allowing medical monitoring claims, Petito v. A.H. Robins Co., 750 So. 2d 103, 106
(Fla. Dist. Ct. App. 1999), Donovan v. Philip Morris USA, Inc., 914 N.E.2d 891, 902 (Mass. 2009),
Lamping v. Am. Home Prods., Inc., 2000 Mont. Dist. LEXIS 2580, at *12-13 (Mont. Dist. Ct. 2000),
and Ayers v. Jackson Twp., 525 A.2d 287, 312 (N.J. 1987), all adopt this solution prospectively.

The Second Restatement of Judgments § 26(e), which addresses “exceptions to the general
rule concerning splitting,” similarly authorizes such a division. See Restatement Second, Judgments
§ 26(e) (AM. L. INST. 1982) (providing that “[f]or reasons of substantive policy in a case involving
a continuing or recurrent wrong, the plaintiff. . . [may] sue once for the total harm, both past and
prospective, or . . . sue from time to time for the damages incurred to the date of suit”).

This approach is also consistent with how most courts have modified the single-judgment
rule in the asbestos context, in which separate asbestos-related diseases (such as asbestosis, lung
cancer, and mesothelioma) may manifest in the same individual at different times, and an individual
may reasonably seek compensation for one ailment before being diagnosed with, or succumbing to,
the next, more serious, ailment. In that context, as Professors Henderson and Twerski explain:
“[TThe overwhelming majority of courts abandoned the single-action rule and now allow separate
causes of action later, when a plaintiff actually develops asbestosis, lung cancer, or mesothelioma.”
James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigation Gone Mad: Exposure-Based
Recovery for Increased Risk, Mental Distress, and Medical Monitoring, 53 S.C. L. REV. 815, 821
(2002). See, e.g., Eagle-Picher Indus. v. Cox, 481 So. 2d 517, 520 (Fla. Dist. Ct. App. 1985); Daley
v. A.W. Chesterton, Inc., 37 A.3d 1175, 1189 (Pa. 2012); Pustejovsky v. Rapid-Am. Corp., 35
S.W.3d 643, 651-653 (Tex. 2000); Sopha v. Owens-Corning Fiberglas Corp., 601 N.W.2d 627,
636-639 (Wis. 1999). For further discussion, see Kara L. McCall, Comment, Medical Monitoring
Plaintiffs and Subsequent Claims for Disease, 66 U. CHI. L. REV. 969, 983-997 (1999).

Critics’ fear that plaintiffs will divert monies awarded for medical monitoring, and use
those monies for other purposes, is also valid. But that fear, too, can be addressed short of
disallowing an action for medical monitoring altogether. The black letter specifies: “When an actor
is liable for medical monitoring expenses, barring exceptional circumstances, monies should not
be paid on a lump-sum basis.” And, Comment / notes that courts may decide to limit liability under
this Section to those occasions when, and to the extent that, “the cost of the relevant diagnostic
testing has been fully borne, or will be fully borne, by the plaintiff’s insurance, the plaintiff’s
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employer, a government fund, or another collateral source.” Comment & further cautions that,
instead of paying funds to plaintiff on a lump-sum basis, “defendant should be ordered to place
sufficient monies in a court-administered or -supervised fund, to procure insurance for medical
monitoring expenditures, or perhaps directly to supply medical monitoring.” By taking one of these
steps, courts can ensure—consistent with the black letter—that monies paid by the defendant for
medical monitoring are, in fact, used for that purpose.

Also exaggerated is courts’ and commentators’ conceptual concern, traceable to their fear
that recognizing medical monitoring is tantamount to blindly permitting recovery for “pure”
economic harm. This concern is overstated for two reasons.

First, many courts and commentators have noted that plaintiffs who fulfill the criteria
above—who have been exposed to harmful agents or activities, anticipate the manifestation of
clear physical injury, and who must, as a consequence of defendants’ tortious conduct, subject
themselves to often invasive medical surveillance (such as blood draws, mammograms, x-rays,
endoscopies, and CT-Scans)—have, in fact, sustained a traditional injury. See Restatement
Second, Torts § 7 (AM. L. INST. 1965) (defining an “injury” as “the invasion of any legally
protected interest of another”); see also Friends for All Children, Inc. v. Lockheed Aircraft Corp.,
746 F.2d 816, 826 (D.C. Cir. 1984) (applying District of Columbia law) (“It is difficult to dispute
that an individual has an interest in avoiding expensive diagnostic examinations just as he or she
has an interest in avoiding physical injury.”); Exxon Mobil Corp. v. Albright, 71 A.3d 30, 75-76
(Md. 2013) (reasoning that “exposure itself and the concomitant need for medical testing is the
compensable injury for which recovery of damages for medical monitoring is permitted”)
(quotations omitted); Meyer ex rel. Coplin v. Fluor Corp., 220 S.W.3d 712, 717 (Mo. 2007) (“As
with any claim based in tort law, the injury underlying a medical monitoring claim is the invasion
of a legally protected interest. Just as an individual has a legally protected interest in avoiding
physical injury, so too does an individual have an interest in avoiding expensive medical
evaluations caused by the tortious conduct of others. . . . Even though a plaintiff may not have yet
developed a diagnosable physical injury, it is not accurate to conclude that no compensable injury
has been sustained.”); Sadler v. PacifiCare of Nev., 340 P.3d 1264, 1269 (Nev. 2014) (permitting
a claim for stand-alone medical monitoring while relying on the Restatement Second of Torts § 7
to reason that “injury is generally not limited to physical injury”’); Hansen v. Mountain Fuel Supply
Co., 858 P.2d 970, 977 (Utah 1993) (“Although the physical manifestations of an injury may not
appear for years, the reality is that many of those exposed have suffered some legal detriment; the
exposure itself and the concomitant need for medical testing constitute the injury.”) (citations
omitted). See also Restatement Third, Torts: Medical Malpractice § 8 (“lost chance”) (Tentative
Draft No. 2, 2024) (authorizing a lost chance cause of action in the medical negligence context
and explaining that, in this context, a “provider’s breach” that “significantly reduces the patient’s
chance for a substantially better outcome” qualifies as a “legally cognizable harm for which the
provider is subject to liability”).

Second, even if plaintiffs compelled to pay out-of-pocket for costly medical monitoring
necessitated by the defendant’s tortious conduct sustain only an economic loss—those “pure”
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economic losses, in this context, are compensable. True, there is a general prohibition on recovery
in tort for “pure” negligently inflicted economic loss. See Restatement Third, Torts: Liability for
Economic Harm § 1(1) (AM. L. INST. 2020); see also S. Cal. Gas Leak Cases, 441 P.3d 881, 887
(Cal. 2019) (discussing the “general rule of no-recovery for negligently inflicted purely economic
losses”). But, as previously explained, the two principal concerns animating that traditional
prohibition—(1) the specter of rippling and uncontained liability, and (2) the fear of intruding
upon, and interfering with, a contract between plaintiff and defendant—are inapplicable to medical
monitoring liability, as medical monitoring liability is provided for herein. See Restatement Third,
Torts: Liability for Economic Harm § 1, Comment ¢ (AM. L. INST. 2020) (explaining that these are
the two concerns that justify the traditional economic loss rule). In medical monitoring cases, there
is no substantial risk of rippling and uncontained liability, as liability extends only to affected
individuals, and, to the extent there is a specter of wholly indeterminate or overwhelming liability,
that matter can be addressed by the affirmative defense set forth in Comment /. Nor is there a
contract to invade, as the plaintiff and defendant are typically strangers. Courts generally recognize
that, when the rationales that traditionally undergird the economic loss rule are “weak or absent,”
the rule does not apply. Id., Comment d (observing that “[c]ourts recognize duties of care to
prevent economic loss when the rationales stated in Comment ¢ [noted immediately above] are
weak or absent”). So, too, here.

Beyond that, the prohibition on recovery for “pure” economic loss has never been set in
stone—and, in fact, courts have already relaxed the rule in an analogous situation: asbestos
abatement. Plaintiff property owners have long sought—and have long obtained—compensation
from asbestos sellers for the costs of removing and replacing asbestos insulation. Faced with such
claims, courts could have applied the economic loss rule narrowly and mechanically to hold that
only the property’s insulation was defective, and, as a consequence, only compensation for the
defective insulation was due. But, taking a broader view, the vast majority of courts, instead, have
authorized fuller recovery. As the Restatement Third of Torts: Products Liability § 21, Comment
e (AM. L. INST. 1998) explains: “In the case of asbestos contamination in buildings, most courts
have taken the position that the contamination constitutes harm to the building as other property.
The serious health threat caused by asbestos contamination has led the courts to this conclusion.
Thus, actions seeking recovery for the costs of asbestos removal have been held to be within the
purview of products liability law rather than commercial law.” See Restatement Third, Torts:
Products Liability § 21, Reporters’ Note to Comment e (AM. L. INST. 1998) (further outlining the
majority approach); Richard C. Ausness, Tort Liability for Asbestos Removal Costs, 73 OR. L.
REV. 505, 530 (1994) (explaining that, when faced with lawsuits seeking to defray the cost of
asbestos abatement, “most courts have . . . freely allow[ed] property owners to sue in tort”); see,
e.g., Town of Hooksett Sch. Dist. v. W.R. Grace & Co., 617 F. Supp. 126, 131 (D.N.H. 1984)
(“[W]here a defect in Defendant’s product—i.e., the asbestos—creates a cognizable safety hazard,
the resulting injury to property is as actionable in strict liability and negligence as personal injury
resulting from the defect would be . . . That the measure of the Plaintiff’s damages is economic
does not transform the nature of his injury into a strictly economic loss. The gist of Plaintiff’s strict
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liability and negligence counts is ‘not that the Plaintiff failed to receive the quality of product he
expected, but that the Plaintiff has been exposed, through a hazardous product, to an unreasonable
risk of injury to his person or his property.””) (citations omitted); Bd. of Educ. of City of Chi. v.
A, C, &S, Inc., 546 N.E.2d 580, 588 (I11. 1989) (“[I]t would be incongruous to argue there is no
damage to other property when a harmful element exists throughout a building or an area of a
building which by law must be corrected . . . .””); Sch. Dist. of City of Indep., Mo., No. 30 v. U.S.
Gypsum Co., 750 S.W.2d 442, 457 (Mo. Ct. App. 1988) (affirming recovery for asbestos
abatement because “[a] plaintiff. .. should not be forced to wait until disease manifests itself
before being permitted to maintain an action in tort against the manufacturer whose product
increases the risk of deadly disease or serious impairment of health”).

Comment c. Distinguishing medical monitoring from other grounds of liability. The liability
authorized by this Section is distinct from, and should not be confused with, actions seeking
compensation for present bodily harm, for the enhanced risk of harm itself, or for the apprehension
of such future harm. See In re Paoli R.R. Yard PCB Litig., 916 F.2d 829, 850 (3d Cir. 1990)
(applying Pennsylvania law) (observing that “an action for medical monitoring seeks to recover
only the quantifiable costs of periodic medical examinations necessary to detect the onset of
physical harm, whereas an enhanced risk claim seeks compensation for the anticipated harm itself,
proportionately reduced to reflect the chance that it will not occur’); Cook v. Rockwell Int’l Corp.,
755 F. Supp. 1468, 1476 (D. Colo. 1991) (“A claim for medical monitoring is distinct from a claim
for enhanced risk of future harm.”); Petito v. A.H. Robins Co., 750 So. 2d 103, 105 (Fla. Dist. Ct.
App. 1999) (explaining that “a claim for medical monitoring is wholly distinguishable from a claim
for enhanced risk of disease™); Lewis v. Lead Indus. Ass’n, Inc., 793 N.E.2d 869, 874-875 (Il1. App.
Ct. 2003) (“There is a fundamental difference between a claim seeking damages for an increased
risk of future harm and one which seeks compensation for the cost of medical examinations. . . .
Unlike a claim seeking damages for an increased risk of future harm, a claim seeking damages for
the cost of a medical examination is not speculative and the necessity for such an examination is
capable of proof within a ‘reasonable degree of medical certainty.””); accord Kara L. McCall,
Comment, Medical Monitoring Plaintiffs and Subsequent Claims for Disease, 66 U. CHIL L. REV.
969, 987-988 (1999) (explaining how various causes of action are distinct).

Comment d. Tortious conduct, factual cause, and scope of liability. As paragraphs (2) and
(3) and Comment d make clear, in order to hold the defendant liable under this Section, the plaintiff
must show that defendant’s conduct was tortious. Depending on the context, the defendant’s
tortious conduct may come in the form of negligent conduct, reckless conduct, intentional conduct,
or under principles of strict liability or product liability law. Furthermore, the plaintiff must also
show, by a preponderance of the evidence, that the defendant’s tortious conduct caused the
plaintiff’s need for reasonable and necessary medical monitoring and that the plaintiff’s need for
medical monitoring falls within the defendant’s scope of liability. See Restatement Third, Torts:
Liability for Physical and Emotional Harm § 29 (AM. L. INST. 2010) (imposing and defining the
scope-of-liability requirement). In practice, however, the scope-of-liability limitation rarely, if
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ever, affects liability determinations. Id., Comment a (“Ordinarily, the plaintiff’s harm is self-
evidently within the defendant’s scope of liability and requires no further attention.”).

This requirement is very well supported. See, e.g., Bower v. Westinghouse Elec. Corp.,
522 S.E.2d 424, 433 (W. Va. 1999) (“Liability for medical monitoring is predicated upon the
defendant being legally responsible for exposing the plaintiff to a particular hazardous substance.
Legal responsibility is established through application of existing theories of tort liability.”).

Comment e. Tortious conduct, not only toxic exposure. Comment e clarifies that,
notwithstanding some contrary case law, a plaintiff need not show that the defendant has exposed
the plaintiff to a toxic agent or substance. See, e.g., VT. STAT. ANN. tit. 12, § 7202(a)(1)
(establishing, contrary to Comment e, that a plaintiff must show exposure “to a proven toxic
substance”); Ratliff v. Mentor Corp., 569 F. Supp. 2d 926, 928-929 (W.D. Mo. 2008) (stating,
contrary to Comment e, that Missouri Supreme Court’s recognition of medical monitoring was
limited by its terms to exposure to toxic substances). As Illustration 2 demonstrates, it is enough
if the defendant’s tortious conduct exposes a person to a significant risk of serious future bodily
harm. Although it is true that most medical monitoring claims involve exposure to toxic agents,
other such claims do not—and, indeed, the first decision to recognize medical monitoring claims,
Friends for All Children, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816 (D.C. Cir. 1984), did not
involve a toxic substance. There, the D.C. Circuit affirmed the trial court’s creation of a $450,000
medical monitoring fund, in a lawsuit initiated by young orphans who were exposed to sudden
explosive decompression and loss of oxygen in the midst of a plane crash, where the “crash
proximately caused the need for a comprehensive diagnostic examination.” Id. at 824-826.

Other medical monitoring cases are similar. E.g., Sutton v. St. Jude Med. S.C., Inc., 419
F.3d 568, 571 (6th Cir. 2005) (applying Tennessee law) (addressing claims of a plaintiff and a
putative class who had undergone cardiac bypass surgery and who alleged that the aortic connector
implanted during the surgery was defective and put them at greater risk of developing restenosis
and occlusion of the bypass graft, necessitating medical monitoring); In re Nat’l Hockey League
Players’ Concussion Injury Litig., 327 F.R.D. 245, 249 (D. Minn. 2018) (addressing medical
monitoring claims initiated on behalf of former National Hockey League players who allegedly
sustained numerous concussive and subconcussive impacts in the course of their professional
careers); Guinan v. A.l. duPont Hosp. for Child., 597 F. Supp. 2d 517, 539 (E.D. Pa. 2009)
(applying Delaware law) (authorizing plaintiff’s claim for medical monitoring, when the plaintiff
had a medical device improperly inserted into her body), aff’d sub nom. M.G. ex rel. K.G. v. A.L.
Dupont Hosp. for Child., 393 F. App’x 884 (3d Cir. 2010).

There is no principled reason to hold that plaintiffs exposed to toxic substances may recover,
while similarly situated plaintiffs exposed to other tortious conduct are barred from doing so. Thus,
to paraphrase the Nevada Supreme Court: The relevant inquiry is not whether the plaintiff was
exposed to a toxic substance. The inquiry, instead, is whether the defendant’s tortious conduct caused
the plaintiff to have a bona fide need to undergo medical monitoring. See Sadler v. PacifiCare of
Nev., 340 P.3d 1264, 1272 (Nev. 2014) (holding that negligently exposing patients to unsanitary
injection practices that required medical testing sufficient to state a claim for medical monitoring).
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lustration 2, involving the jet, is based loosely on Friends for All Children, 746 F.2d at
824-826.

Comment f. Significantly increased risk of serious future bodily harm. To prevail under this
Section, plaintiffs must show that they face “a significantly increased risk of a particular serious
future bodily harm” due to the defendant’s tortious conduct. Bodily harm is “serious” if, in its
ordinary course, the harm may result in significant impairment or death. See Hansen v. Mountain
Fuel Supply Co., 858 P.2d 970, 979 (Utah 1993) (establishing that, to recover for medical
monitoring, the “plaintiff must prove that the illness, the risk of which has been increased by
exposure to the toxin, is a serious one” and clarifying “[b]y this we mean an illness that in its
ordinary course may result in significant impairment or death”).

What it means to face a “significantly increased risk” of such harm is also defined.
Comment f'explains that a small uptick in one’s risk of sustaining a serious harm will not give rise
to liability for medical monitoring; nor will a significantly increased risk of harm give rise to
medical monitoring liability if that underlying harm is, itself, inconsequential or trivial. See, e.g.,
In re Marine Asbestos Cases, 265 F.3d 861, 861 (9th Cir. 2001) (Jones Act) (“The courts that have
awarded medical monitoring costs have adopted, with minor variations, a common set of elements
that a plaintiff must establish in order to recover. In general, a plaintiff must prove . .. [among
other things that] [a]s a proximate result of exposure, plaintiff suffers a significantly increased risk
of contracting a serious latent disease.”); In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 788 (3d
Cir. 1994) (applying Pennsylvania law) (demanding that plaintiffs “show significant exposure that
causes a significantly increased risk to plaintiff of contracting a serious disease”); Coplin v. Fluor
Corp., 220 S.W.3d 712, 718 (Mo. 2007) (“The general consensus that has emerged in these cases
is that a plaintiff can obtain damages for medical monitoring upon a showing that the plaintift has
a significantly increased risk of contracting a particular disease relative to what would be the case
in the absence of exposure.”) (quotation marks omitted); Redland Soccer Club, Inc. v. Dept. of the
Army, 696 A.2d 137, 145-146 (Pa. 1997) (requiring the plaintiff to prove several “elements to
prevail on a common law claim for medical monitoring” including that “as a proximate result of
the exposure, plaintiff has a significantly increased risk of contracting a serious latent disease”™);
Hansen, 858 P.2d at 979 (holding that, “[t]o recover medical monitoring damages under Utah law,
a plaintiff must prove” among other things, that the exposure to defendant’s toxic substance
resulted “in an increased risk . . . of a serious disease, illness, or injury”); Bower v. Westinghouse
Elec. Corp., 522 S.E.2d 424, 433 (W. Va. 1999) (hinging liability on a showing that the “plaintiff
has a significantly increased risk of contracting a particular disease relative to what would be the
case in the absence of exposure”™); see also VT. STAT. ANN. tit. 12, § 7202(a)(4) (entitling plaintiffs
to medical monitoring if they can show, inter alia, “as a proximate result of the exposure, plaintiffs
have suffered an increased risk of contracting a serious disease”); 1 MCLAUGHLIN ON CLASS
ACTIONS § 5:18 (18th ed. 2021 update) (explaining that, to state a claim for medical monitoring, a
plaintiff must generally demonstrate that “[a]s a proximate result of the exposure, plaintiff has a
significantly increased risk of contracting a serious latent disease”).
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That said, as Comment f emphasizes, no particular level of quantification is necessary to
satisfy this requirement. Bower, 522 S.E.2d at 433 (“Importantly, ‘[n]o particular level of
quantification is necessary to satisfy this requirement.’”) (quoting Hansen, 858 P.2d at 979-980);
Perrine v. E.I. du Pont de Nemours & Co., 694 S.E.2d 815, 880 (W. Va. 2010) (“All that must be
demonstrated is that the plaintiff has a significantly increased risk of contracting a particular
disease relative to what would be the case in the absence of exposure, and no particular level of
quantification is necessary to satisfy this requirement.”) (quotation marks and alteration omitted).
For a discussion of the peril of risk quantification in the medical monitoring context, see Kenneth
S. Abraham, Liability for Medical Monitoring and the Problem of Limits, 88 VA. L. REV. 1975,
1982-1983 (2002).

Nor is the plaintiff obligated to show that the occurrence of the harm is more-probable-
than-not, even absent the preventive monitoring. See, e.g., In re Paoli R.R. Yard PCB Litig., 916
F.2d 829, 851 (3d Cir. 1990) (applying Pennsylvania law) (clarifying that “the appropriate inquiry
is not whether it is reasonably probable that plaintiffs will suffer harm in the future”); Potter v.
Firestone Tire & Rubber Co., 863 P.2d 795, 824 (Cal. 1993) (“[R]ecovery of medical monitoring
damages should not be dependent upon a showing that a particular cancer or disease is reasonably
certain to occur in the future.”); Hansen, 858 P.2d at 979 (“[T]he plaintiff need not prove that he
or she has a probability of actually experiencing the toxic consequence of the exposure.”); Perrine,
694 S.E.2d at 880 (“A plaintiff is not required to show that a particular disease is certain or even
likely to occur as a result of exposure.”); Bower, 522 S.E.2d at 431 (clarifying that a plaintiff need
not “demonstrate the probable likelihood that a serious disease will result from the exposure™).

Whether the prerequisite identified in Comment f exists is typically proven with expert
testimony. See In re Paoli R.R. Yard PCB Litig., 916 F.2d at 852; Exxon Mobil Corp. v. Albright,
71 A.3d 30, 80 (Md. 2013); Redland Soccer Club, Inc., 696 A.2d at 146.

A further note relates to terminology—and particularly Comment f°s discussion of “risk of
harm.” Risk technically and commonly consists of two components: the magnitude of the adverse
outcome (how serious that cancer is, for example) and its probability of occurring (how likely it is
that a person will be afflicted with that kind of cancer). See National Institute of Standards and
Technology, Computer Security Resource Center, Risk Definition, https://csrc.nist.gov/glossary/
term/risk (explaining that risk is “typically a function of: (i) the adverse impacts that would arise
if the circumstance or event occurs; and (ii) the likelihood of occurrence”). These two elements
reflect the two variables famously employed by Judge Learned Hand in United States v. Carroll
Towing Co., 159 F.2d 169, 173 (2d Cir. 1947) (admiralty law): “P” reflects the probability that a
loss will occur, and “L” reflects the magnitude of that loss.

In most medical monitoring cases, the relevant increase will be to the former; the
defendant’s tortious conduct will typically affect the plaintiff’s probability of future harm, rather
than its adverse impact. Nevertheless, this Section employs the broader term “risk” rather than the
narrower term “probability” for two reasons. First, it is possible that some tortious exposures may
increase the probability of one disease and also subject the plaintiff to the possibility of contracting
a different, and more serious, disease. In that situation, “increased risk™ is the term that is
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technically accurate. Second, most courts addressing medical monitoring have used the term “risk”
and have done so without any difficulty, notwithstanding the technicality described above.

For courts’ usage of “risk,” see, e.g., In re Paoli R.R. Yard PCB Litig., 35 F.3d at 788
(applying Pennsylvania law) (demanding that plaintiffs “show significant exposure that causes a
significantly increased risk to plaintiff of contracting a serious disease™); Coplin, 220 S.W.3d at
718 (“The general consensus that has emerged in these cases is that a plaintiff can obtain damages
for medical monitoring upon a showing that the plaintiff has a significantly increased risk of
contracting a particular disease relative to what would be the case in the absence of exposure.”)
(quotation marks omitted); Redland Soccer Club, Inc., 696 A.2d 137, 145-146 (Pa. 1997)
(requiring the plaintiff to prove several “elements to prevail on a common law claim for medical
monitoring” including that “as a proximate result of the exposure, plaintiff has a significantly
increased risk of contracting a serious latent disease™); Hansen, 858 P.2d at 979 (holding that, “[t]o
recover medical monitoring damages under Utah law, a plaintiff must prove” among other things,
that the exposure to defendant’s toxic substance resulted “in an increased risk . . . of a serious
disease, illness, or injury”); Bower, 522 S.E.2d at 433 (predicating liability on a showing that the
“plaintiff has a significantly increased risk of contracting a particular disease relative to what
would be the case in the absence of exposure”).

A few courts have used the word “probability” (or “chances” or “odds,” which are
analogous), apparently without a purpose to distinguish that usage from risk. See, e.g., Potter v.
Firestone Tire & Rubber Co., 863 P.2d 795, 824 (Cal. 1993) (“It bears emphasizing that allowing
compensation for medical monitoring costs ‘does not require courts to speculate about the
probability of future injury. It merely requires courts to ascertain the probability that the far less
costly remedy of medical monitoring is appropriate.””); Exxon Mobil Corp., 71 A.3d at 132
(explaining that “the plaintiff must present quantifiable and reliable medical expert testimony that
indicates the individual plaintiff’s particularized chances of developing the disease had he or she
not been exposed, compared to the chances of the member of the public at large of developing the
disease”).

Sometimes, courts use both risk and probability (or its analogs) in the same passage,
apparently intending the same meaning for both. E.g., Exxon Mobil Corp., 71 A.3d at 132-133
(“To determine what is a “significantly increased risk of contracting a latent disease” for a
particular plaintiff, the plaintiff must present quantifiable and reliable medical expert testimony
that indicates the individual plaintiff’s particularized chances of developing the disease.”).

Comment g. Expedited detection and treatment both possible and beneficial. As paragraph
(4) establishes, a defendant is subject to liability for medical monitoring, only if a monitoring
procedure exists that makes expedited detection of the disease possible. See Redland Soccer Club,
Inc. v. Dept. of the Army, 696 A.2d 137, 145-146 (Pa. 1997) (requiring the plaintiff to “prove”
several “elements to prevail on a common law claim for medical monitoring” including that “a
monitoring procedure exists that makes the early detection of the disease possible); Bower v.
Westinghouse Elec. Corp., 522 S.E.2d 424, 432-433 (W. Va. 1999) (“[I]n order to sustain a claim
for medical monitoring expenses under West Virginia law, the plaintiff must prove [inter alia]

30
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O 00 1 N Ui A W N =

AL LW W W W W W W W LR NN DN NN DN DN DN /= = e e e e e e e
S O 0 IO N A WD~ OV IO NP WN OOV JION N B~ W —= O

Liability for Physical and Emotional Harm, §

that . . . monitoring procedures exist that make the early detection of a disease possible.”). As
Comment g explains, for purposes of paragraph (4) of this Section, detection is “expedited,” if “the
monitoring regimen permits detection of the illness earlier than it would have been detected in the
absence of the monitoring, at any stage during the latency period of the illness.”

Like many, but not all, states, paragraph (4) and Comment g additionally demand that the
plaintiff show that monitoring has the potential to alter the plaintiff’s prognosis, the course of the
plaintiff’s illness, or the ultimate disability or impairment. If, conversely, expedited detection will
have no effect on the course, trajectory, or severity of the plaintiff’s affliction, then the plaintiff is
not entitled to hold the defendant liable for medical monitoring, even if the Section’s other
prerequisites are satisfied. See In re Marine Asbestos Cases, 265 F.3d 861, 861 (9th Cir. 2001)
(Jones Act) (holding that a prerequisite to medical monitoring is a showing that “[m]onitoring and
testing procedures exist which make the early detection and treatment of the disease possible and
beneficial”); Abuan v. Gen. Elec. Co., 3 F.3d 329, 334 (9th Cir. 1993) (applying Guam law) (“In
order to recover for costs of medical monitoring, a plaintiff must prove that: . . . Monitoring and
testing procedures exist which make the early detection and treatment of the disease possible and
beneficial.”); In re Paoli R.R. Yard PCB Litig., 916 F.2d 829, 852 (3d Cir. 1990) (applying
Pennsylvania law) (predicting that Pennsylvania would only permit medical monitoring so long as
the plaintiff proved, inter alia, that “[m]onitoring and testing procedures exist which make the early
detection and treatment of the disease possible and beneficial”’); Exxon Mobil Corp. v. Albright,
71 A.3d 30, 81-82 (Md. 2013) (establishing that, in order to recover medical monitoring costs, the
plaintiff must show, among other prerequisites, “that monitoring and testing procedures exist
which make the early detection and treatment of the disease possible and beneficial”), on
reconsideration in part, 71 A.3d 150 (Md. 2013); Hansen v. Mountain Fuel Supply Co., 858 P.2d
970, 979 (Utah 1993) (requiring plaintiffs to show that “early detection is beneficial,” which means
“a treatment exists that can alter the course of the illness”); FEDERAL JUDICIAL CENTER, MANUAL
FOR COMPLEX LITIGATION § 22.74, at 425 (4th ed. 2004) (“Courts generally require plaintiffs to
show that diagnostic tests exist . . . and that early detection can significantly improve treatment of
the disease.”); 3 LAWRENCE G. CETRULO, TOXIC TORTS LITIGATION GUIDE § 32:25 (2021 update)
(explaining that, “[i]n order to collect medical monitoring damages, most courts require” the
plaintiff to show, inter alia, “[m]onitoring and testing procedures exist which make the early
detection and treatment of the disease possible and beneficial”); Logan Glasenapp, Judicially
Sanctioned Environmental Injustice: Making the Case for Medical Monitoring, 49 N.M. L. REV.
59, 90 (2019) (“It would be ultimately unfair for defendants to pay for medical monitoring when
there would be no benefit wrought from early diagnosis of a disease.”); Arvin Maskin et al.,
Medical Monitoring: A Viable Remedy for Deserving Plaintiffs or Tort Law’s Most Expensive
Consolation Prize?,27 WM. MITCHELL L. REV. 521, 538 (2000) (“The majority of states explicitly
require that a plaintiff demonstrate that early diagnosis will be beneficial.”).

Whether the prerequisites identified in Comment g obtain is typically proven with expert
testimony. See In re Paoli R.R. Yard PCB Litig., 916 F.2d at 852; Exxon Mobil Corp., 71 A.3d at
80.
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Comment h. Monitoring regimen different from that normally recommended in the absence
of exposure. As paragraph (5) establishes, a defendant is subject to liability for medical monitoring
only if the prescribed monitoring regimen is different from that that would have been prescribed
for the plaintiff in the absence of tortious exposure. This requirement is significant, as, alongside
Comment f, it ensures that the exposure at issue is meaningful. See Sadler v. PacifiCare of Nev.,
340 P.3d 1264, 1271 (Nev. 2014) (requiring the plaintiff to prove “that the medical monitoring at
issue is something greater than would be recommended as a matter of general health care for the
public at large” and observing that this requirement ensures that courts will not be opened “to
extensive new litigation from individuals exposed to everyday toxic substances”).

For further doctrinal support for this important—and broadly accepted—restriction, see, for
example, VT. STAT. ANN. tit. 12, § 7202(a)(5) (entitling plaintiffs to medical monitoring if they can
show, inter alia, “the increased risk makes it medically necessary for the plaintiffs to undergo
periodic medical examination different from that prescribed for the general population in the
absence of exposure”); Potter v. Firestone Tire & Rubber Co., 863 P.2d 795, 825 (Cal. 1993)
(establishing that “toxic exposure plaintiffs may recover only if the evidence establishes the
necessity, as a direct consequence of the exposure in issue, for specific monitoring beyond that
which an individual should pursue as a matter of general good sense and foresight” and further
cautioning “there can be no recovery for preventative medical care and checkups to which members
of the public at large should prudently submit”) (quotation marks and citations omitted); Petito v.
A.H. Robins Co., 750 So. 2d 103, 106 (Fla. Dist. Ct. App. 1999) (requiring a plaintiff to show,
among other prerequisites, that “the prescribed monitoring regime is different from that normally
recommended in the absence of the exposure”); Redland Soccer Club, Inc. v. Dept. of the Army,
696 A.2d 137, 145-146 (Pa. 1997) (requiring the plaintiff to “prove” several “elements to prevail
on a common law claim for medical monitoring” including that “the prescribed monitoring regime
is different from that normally recommended in the absence of the exposure”); Hansen v. Mountain
Fuel Supply Co., 858 P.2d 970, 980 (Utah 1993) (requiring “a particular plaintiff to prove that by
reason of the exposure to the toxic substance caused by the defendant’s negligence, a reasonable
physician would prescribe for her or him a monitoring regime different than the one that would
have been prescribed in the absence of that particular exposure”); Bower v. Westinghouse Elec.
Corp., 522 S.E.2d 424, 432-433 (W. Va. 1999) (“[I]n order to sustain a claim for medical
monitoring expenses under West Virginia law, the plaintiff must prove [inter alia] that. .. the
increased risk of disease makes it reasonably necessary for the plaintiff to undergo periodic
diagnostic medical examinations different from what would be prescribed in the absence of the
exposure. . ..”); 1 MCLAUGHLIN ON CLASS ACTIONS § 5:18 (18th ed. 2021 update) (explaining that,
to state a claim for medical monitoring, a plaintiff must generally demonstrate that “[t]he prescribed
monitoring regime is different from that normally recommended in the absence of exposure™).

Whether the prerequisite identified in Comment / obtains is typically proven with expert
testimony. See Potter, 863 P.2d at 824; Exxon Mobil Corp. v. Albright, 71 A.3d 30, 80 (Md. 2013).

[lustration 9, involving Purpo, is based on Albertson v. Wyeth, 2005 WL 3782970, at *7
(Pa. Ct. Com. PI. 2005).
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Comment i. Reasonably necessary, according to generally accepted contemporary medical
practices. Pursuant to paragraph (6), an actor is subject to liability for medical monitoring only if
the monitoring is “reasonably necessary” in order to prevent or to mitigate future bodily harm. As
such, as the Sixth Circuit explains: “[F]or the Plaintiffs to prevail, there must be evidence that a
reasonable physician would order medical monitoring for them.” Hirsch v. CSX Transp., Inc., 656
F.3d 359, 363 (6th Cir. 2011) (applying Ohio law); see also, e.g., Meyer ex rel. Coplin v. Fluor
Corp., 220 S.W.3d 712, 718 (Mo. 2007) (explaining that, beyond showing that the plaintiff suffers
from an “‘increased risk of contracting a particular disease,’” the plaintiff must additionally “show
that ‘medical monitoring is, to a reasonable degree of medical certainty, necessary in order to
diagnose properly the warning signs of disease’”’); Redland Soccer Club, Inc. v. Dept. of the Army,
696 A.2d 137, 145-146 (Pa. 1997) (requiring the plaintiff to “prove” several “elements to prevail
on a common law claim for medical monitoring” including that “the prescribed monitoring regime
is reasonably necessary according to contemporary scientific principles”); Bower v. Westinghouse
Elec. Corp., 522 S.E.2d 424, 432-433 (W. Va. 1999) (requiring that, “in order to sustain a claim
for medical monitoring expenses under West Virginia law, the plaintiff must prove [inter alia]
that . . . the increased risk of disease makes it reasonably necessary for the plaintiff to undergo
periodic diagnostic medical examinations” and further explaining “[d]iagnostic testing must be
‘reasonably necessary’ in the sense that it must be something that a qualified physician would
prescribe based upon the demonstrated exposure”); FEDERAL JUDICIAL CENTER, MANUAL FOR
COMPLEX LITIGATION § 22.74, at 425 (4th ed. 2004) (“Courts generally require plaintiffs to show
that diagnostic tests exist, that the increased risk has made testing reasonably necessary. . . .”).

Whether the prerequisite identified in Comment i obtains is typically proven with expert
testimony. See Dougan v. Sikorsky Aircraft Corp., 251 A.3d 583, 598 (Conn. 2020) (“In the
absence of expert testimony demonstrating the necessity of future testing, a fact finder would be
unable to accurately conclude whether a plaintiff should recover for medical monitoring.”).

Comment j. Injury requirement. Many courts recognize that those who incur monitoring
expenses have suffered a cognizable injury, even if there is not yet physical manifestation of such
an injury. E.g., Exxon Mobil Corp. v. Albright, 71 A.3d 30, 75-76, on reconsideration in part, 71
A.3d 150 (Md. 2013) (“We agree now with other jurisdictions that recognize that exposure itself
and the concomitant need for medical testing is the compensable injury for which recovery of
damages for medical monitoring is permitted, because such exposure constitutes an ‘invasion of [a]
legally protected interest.’””) (certain quotation marks and citations omitted, quoting Restatement
Second, Torts § 7(1) (AM. L. INST. 1965)); Hansen v. Mountain Fuel Supply Co., 858 P.2d 970, 977
(Utah 1993) (“Although the physical manifestations of an injury may not appear for years, the
reality is that many of those exposed have suffered some legal detriment; the exposure itself and
the concomitant need for medical testing constitute the injury. . . . This conclusion is consistent with
the definition of ‘injury’ in the Restatement of Torts.”); State v. Madden, 607 S.E.2d 772, 784-785
(W. Va. 2004) (“The injury that underlies a claim for medical monitoring—just as with any other
cause of action sounding in tort—is the invasion of any legally protected interest.” “The specific
invasion of a legally protected interest in a medical monitoring claim[] consists of a significantly
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increased risk of contracting a particular disease relative to what would be the case in the absence
of exposure.”) (internal quotation marks omitted) (quoting Bower v. Westinghouse Elec. Corp., 522
S.E.2d 424,430 (W. Va. 1999) and Restatement Second, Torts § 7(1)); Logan Glasenapp, Judicially
Sanctioned Environmental Injustice: Making the Case for Medical Monitoring, 49 N.M. L. REV.
59, 79 (2019) (explaining that “the injury in some cases of toxic exposure is the need to receive
medical care one would otherwise not need”); cf. Barnes v. Am. Tobacco Co., 989 F. Supp. 661,
665 (E.D. Pa. 1997) (“The injury that a person claims under a medical monitoring cause of action
is ‘the cost of the medical care that will, one hopes, detect that injury.””) (quoting Redland Soccer
Club, Inc. v. Dep’t of the Army & Dep’t of Def. of the U.S., 696 A.2d 137, 144 (Pa. 1997)).

Beyond the above, however, some other courts require evidence that the defendant’s
conduct has caused some discernible (albeit tiny) change in the plaintiff’s body. E.g., Donovan v.
Philip Morris USA, Inc., 914 N.E.2d 891, 894, 901 (Mass. 2009) (finding that the plaintiffs may
recover for medical monitoring when plaintiffs demonstrated “subclinical effects of exposure to
cigarette smoke” while “leav[ing] for another day consideration of cases that involve exposure to
levels of chemicals or radiation known to cause cancer, for which immediate medical monitoring
may be medically necessary although no symptoms or subclinical changes have occurred”); accord
Benoit v. Saint-Gobain Performance Plastics Corp., 959 F.3d 491, 501 (2d Cir. 2020) (applying
New York law) (concluding that, under New York law, the plaintiff’s allegation that he has in his
body the “clinically demonstrable presence of toxins” is “sufficient to ground a claim for personal
injury and that for such a claim. ... the plaintiff may be awarded ... the costs of medical
monitoring”). This Section declines to impose such a requirement because some serious maladies
do not leave a trace on the body that can be discerned until after death. And, if recovery depends
on whether a physical change can be discerned using current technology, that creates the possibility
that recovery will be a matter of fortuity (which affliction a plaintiff happens to have and which
diagnostic tools have been invented to test for that affliction). Cf. Mayo Clinic, Chronic Traumatic
Encephalopathy (CTE), Diagnosis, https://www.mayoclinic.org/diseases-conditions/chronic-
traumatic-encephalopathy/diagnosis-treatment/drc-20370925 (explaining that a diagnosis of CTE
“requires evidence of degeneration of brain tissue and deposits of tau and other proteins in the
brain” which “can only be seen after death during an autopsy,” although “researchers are actively
trying to find a test for CTE that can be used while people are alive™).

Comment k. Court-administered or -supervised fund. Recognizing that, in the medical
monitoring context, the money paid is not fungible, the majority of courts take affirmative steps to
ensure that monies awarded for medical surveillance will be used as intended. See Logan
Glasenapp, Judicially Sanctioned Environmental Injustice: Making the Case for Medical
Monitoring, 49 N.M. L. REV. 59, 87 (2019) (“A minority of courts have awarded lump sum
damages to plaintiffs that can successfully bring a claim for medical monitoring. The vast majority
have opted for a judicially administered monitoring fund to limit recovery to monitoring that is
actually received.”).

As Comment k explains, the preferred—and dominant—approach has been the creation of
a fund, financed by the defendant and created and supervised by the court. See Sullivan v. Saint-
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Gobain Performance Plastics Corp., 431 F. Supp. 3d 448, 462 (D. Vt. 2019) (“It is now largely
accepted that a cash damage award paid directly to plaintiffs for future medical monitoring
expenses is an inappropriate remedy.”); Burns v. Jaquays Min. Corp., 752 P.2d 28, 34 (Ariz. Ct.
App. 1987) (expressing a clear preference for a “court-supervised fund,” as opposed to a “lump
sum award”); Petito v. A.H. Robins Co., 750 So. 2d 103, 105 (Fla. Dist. Ct. App. 1999) (“Although
we do not think that plaintiffs should be able to recover lump sum damages in anticipation of future
diagnostic expenses, we do think it entirely proper for a court of equity to create and supervise a
fund for the purpose of monitoring the condition of plaintiffs when it has been shown that such
monitoring is reasonably necessary.”); Exxon Mobil Corp. v. Albright, 71 A.3d 30, 80 (Md. 2013)
(“We note with approval the recent tendency of many courts that award medical monitoring costs
to do so by establishing equitably a court-supervised fund, administered by a trustee, at the expense
of the defendant.”); Ayers v. Jackson Twp., 525 A.2d 287, 314 (N.J. 1987) (explaining that “a fund
would serve to limit the liability of defendants to the amount of expenses actually incurred”); see
also VT. STAT. ANN. tit. 12, § 7202(b) (statutorily establishing: “If the cost of medical monitoring
is awarded, a court shall order the defendant found liable to pay the award to a court-supervised
medical monitoring program administered by one or more appropriate health professionals,
including professionals with expertise in exposure to toxic substances or expertise with treating or
monitoring the relevant latent disease or diseases.”). For detailed discussions of how, exactly, a
court can use its equitable power to create and administer such funds, see Petito, 750 So. 2d at
106-107; Lamping v. Am. Home Prods., Inc., 2000 Mont. Dist. LEXIS 2580, at *14-16 (Mont.
Dist. Ct. 2000). For further discussion, see Redland Soccer Club, Inc. v. Dep’t of the Army &
Dep’t of Def. of the U.S., 696 A.2d 137, 142 n.6 (Pa. 1997); George W.C. McCarter, Medical Sue-
Veillance: A History and Critique of the Medical Monitoring Remedy in Toxic Tort Litigation, 45
RUTGERS L. REV. 227, 253-264 (1993); Victor E. Schwartz & Christopher E. Appel, Perspectives
on the Future of Tort Damages: The Law Should Reflect Reality, 74 S.C. L. REv. 1, 21 (2022).
Notwithstanding the fact that a court-supervised or -administered fund likely involves
greater transaction costs, as monies must be tracked and accounted for (or, if insurance is acquired,
a dedicated insurance policy must be underwritten and maintained), such an approach has numerous
advantages. These include the fact that such an approach ensures that monies expended are actually
spent on medical surveillance, which serves the interests of fairness, evidentiary development, and
public health. See Redland Soccer Club, Inc. v. Dep’t of the Army & Dep’t of Def. of the U.S., 696
A.2d 137, 142 n.6 (Pa. 1997) (expressing a preference for a medical monitoring trust, rather than
lump-sum payments, because, inter alia: “A trust fund compensates the plaintiff for only the
monitoring costs actually incurred. In contrast, a lump sum award of damages is exactly that, a
monetary award that the plaintiff can spend as he or she sees fit.”’). In addition, the approach
conserves the defendant’s resources, by ensuring that the defendant pays no more than necessary.
See Lewis v. Bayer AG, 66 Pa. D. & C.4th 470 (Ct. Com. PL. 2004) (“Courts prefer that plaintiffs
recover [monitoring] costs through a court supervised and administered trust fund instead of
through [a] lump sum damage award because a trust fund compensates the plaintiff only for the
monitoring costs actually incurred, limiting defendants’ liability.”); Schwartz & Appel, supra at 21
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(“[R]ecoveries should not be administered through ‘lump sum’ awards that abandon any measure
of oversight over whether funds are used for purposes other than the intended monitoring. Medical
monitoring through a court-supervised program imposes substantial burdens on a state’s judiciary,
but a program managed by an appointed medical professional with expertise in the disease at issue
(who assumes a fiduciary responsibility) can at least help ensure proper disbursements.”).

Indeed, as Comment / notes, courts may choose to offset defendants’ liability by payments
from collateral sources. In taking this tack, courts may recognize that medical monitoring suits are
different from traditional tort lawsuits in that the money awarded to the plaintiff is earmarked from
the get-go; it is paid by the defendant for a specific, clearly delineated purpose. As Kenneth
Abraham has explained:

In the ordinary tort case, money paid as compensation is fungible, so to speak,

across different forms of consumption and saving by the plaintiff. In contrast, in

the medical monitoring context there is no such fungibility. If the plaintiffs are

permitted to use damages paid to them for medical monitoring costs in order to pay

college tuition or take a vacation, the very purpose behind the imposition of liability

is defeated.

Kenneth S. Abraham, Liability for Medical Monitoring and the Problem of Limits, 88 VA.L. REV.
1975, 1987 (2002).

These offsets (which essentially effect a reversal of the traditional collateral source rule)
would be significant and would become even more significant over time if health insurance
availability trends upward. See CDC, Health Insurance Coverage Under Age 65, https://www.cdc.
gov/nchs/data/hus/2019/049-508.pdf (reporting that, in 2018, 11 percent of Americans under age
65 were uninsured, down from 17 percent in 2000). As such, the imposition of this restriction
would likely meaningfully conserve the defendant’s financial resources, avoid any possibility of a
double recovery, and would also ensure that medical monitoring is restricted to those cases in
which the expenditures are apt to be most beneficial. Cf. Metro-North Commuter R.R. Co. v.
Buckley, 521 U.S. 424, 442-443 (1997) (declining to authorize “traditional, full-blown” recoveries
for medical monitoring because, among other difficulties, such recoveries “would ignore the
presence of existing alternative sources of payment”). Doctrinal support for such a position
exists—but is limited. See Friends for All Children, Inc. v. Lockheed Aircraft Corp., 746 F.2d 816,
822 n.7 (D.C. Cir. 1984) (refusing to compel the defendant to pay for the medical testing of non-
French European plaintiffs because “the public health services in all European countries save for
France were likely to pay for diagnostic examinations”); accord Ayers, 525 A.2d at 314 (“Although
conventional damage awards do not restrict plaintiffs in the use of money paid as compensatory
damages, mass-exposure toxic-tort cases involve public interests not present in conventional tort
litigation. The public health interest is served by a fund mechanism that encourages regular
medical monitoring for victims of toxic exposure. Where public entities are defendants, a
limitation of liability to amounts actually expended for medical surveillance tends to reduce
insurance costs and taxes . ...”).
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Comment [. Further restrictions to limit liability. Comment / suggests additional steps
courts may take to limit medical monitoring liability.

First, courts may choose to declare that monies for medical monitoring will not be awarded
to the extent that “the cost of the relevant diagnostic testing has been fully borne, or will be fully
borne, by the plaintiff’s insurance, the plaintiff’s employer, [or] a government fund.” Second,
pursuant to Comment /, courts “may hold that a defendant whose conduct exposes a vast number
of people to risk-creating agents or behaviors is not subject to liability for medical monitoring if
the defendant is able to show that . . . liability would so far [reduce] the defendant’s resources and
insurance coverage as to significantly jeopardize eventual recovery by those exposed persons who
ultimately develop bodily harm.” Cf. Metro-North Commuter R.R. Co. v. Buckley, 521 U.S. 424,
442 (1997) (rejecting plaintiffs’ medical monitoring claim where “tens of millions of individuals
may have suffered exposure to substances that might justify some form of substance-exposure-
related medical monitoring” and where “that fact, along with uncertainty as to the amount of
liability” threatened to unleash a “flood” of “unlimited and unpredictable” claims that would, in
turn, deplete “resources better left available to those more seriously harmed”) (quotation marks
omitted); James A. Henderson, Jr. & Aaron D. Twerski, Asbestos Litigation Gone Mad: Exposure-
Based Recovery for Increased Risk, Mental Distress, and Medical Monitoring, 53 S.C. L. REV.
815, 850 (2002) (disapproving of medical monitoring because, among other things, such claims,
in the authors’ view, threaten to “devour[] the defendants’ resources” and plunge defendants “into
bankruptcy leaving nothing for those” who eventually fall ill).

Beyond the limited authority above, this restriction is not well established in the case law
regarding medical monitoring. However, in numerous other contexts, courts have altered
traditional tort principles in order to avoid the imposition of “crushing” liability. See, e.g., Strauss
v. Belle Realty Co., 482 N.E.2d 34, 36 (N.Y. 1985). For discussion, see Robert L. Rabin,
Emotional Distress in Tort Law: Themes of Constraint, 44 WAKE FOREST L. REv. 1197, 1198-
1203 (2009). For a critique, see Benjamin C. Zipursky, Rights, Wrongs, and Recourse in the Law
of Torts, 51 VAND. L. REV. 1, 53-55 (1998).

Comment m. Terminology: freestanding cause of action or remedy. As noted in Comment
m, courts differ somewhat in their conceptualization and/or description of medical monitoring
claims. See Sadler v. PacifiCare of Nev., 340 P.3d 1264, 1269 (Nev. 2014) (recognizing this
division); In re Nat’l Hockey League Players’ Concussion Injury Litig., 327 F.R.D. 245, 261-262
(D. Minn. 2018) (same); 1 MCLAUGHLIN ON CLASS ACTIONS § 5:18 (18th ed. 2021 update)
(“Courts . . . disagree on whether medical monitoring is an independent cause of action or simply
a type of recovery once liability is established under a traditional cause of action.”); Samuel
Issacharoff, Preclusion, Due Process, and the Right to Opt Out of Class Actions, 77 NOTRE DAME
L. REv. 1057, 1081 n.88 (2002) (“There are ongoing disputes in the states on whether medical
monitoring is a stand-alone claim or is simply a remedy for a tort suit.””); Alexandra D. Lahav, The
Knowledge Remedy, 98 TEX. L. REV. 1361, 1381-1382 (2020) (“There remains some dispute about
whether medical monitoring is a remedy or an independent cause of action. Some courts have
recognized medical monitoring as an independent cause of action, while others have treated it as
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a remedy. There are plausible arguments both ways . . ..”); Victor E. Schwartz & Christopher E.
Appel, Perspectives on the Future of Tort Damages: The Law Should Reflect Reality, 74 S.C. L.
REV. 1, 18 (2022) (“Some courts have recognized medical monitoring as an independent tort cause
of action for unimpaired claimants, while others have viewed medical monitoring costs as an item
of recoverable economic damages for an existing tort....”); Anita J. Patel, Note, Medical
Monitoring: Missouri’s Welcomed Acceptance, 73 Mo. L. REv. 611, 611 (2008) (“Medical
monitoring can be viewed as a cause of action or a form of relief. In both instances, the goal is to
allow plaintiffs who have been exposed to toxins that enhance the plaintiffs’ risk of disease to be
compensated for periodic diagnostic testing in order to detect disease early.”).

Some courts characterize medical monitoring claims as discrete freestanding causes of
action. See Megan Noonan, The Doctor Can’t See You Yet: Overcoming the “Injury” Barrier to
Medical Monitoring Recovery for PFAS Exposure, 45 VT. L. REV. 287, 306-307 (2020) (reporting
that “five states recognize medical monitoring as an independent cause of action”); e.g., Petito v.
A.H. Robins Co., 750 So. 2d 103, 104 (Fla. Dist. Ct. App. 1999) (“The instant case presents [the
question of] . . . whether or not Florida recognizes a cause of action for medical monitoring when
the party seeking relief has yet to develop any identifiable physical injuries or symptoms. For the
reason[s] set forth below, we answer this question in the affirmative . . . .”); Redland Soccer Club,
Inc. v. Dep’t of the Army & Dep’t of Def. of the U.S., 696 A.2d 137, 143 (Pa. 1997) (clarifying
the “elements of a claim for medical monitoring”); Bower v. Westinghouse Elec. Corp., 522 S.E.2d
424,431 (W. Va. 1999) (concluding “that a cause of action exists under West Virginia law for the
recovery of medical monitoring costs, where it can be proven that such expenses are necessary and
reasonably certain to be incurred as a proximate result of a defendant’s tortious conduct”).

Other courts characterize medical monitoring claims as a remedy for other (sometimes
unidentified) causes of action. See Noonan, supra at 306-307 (reporting that seven states recognize
medical monitoring as a remedy); e.g., Potter v. Firestone Tire & Rubber Co., 863 P.2d 795, 823
(Cal. 1993) (“Recognition that a defendant’s conduct has created the need for future medical
monitoring does not create a new tort. It is simply a compensable item of damage when liability is
established under traditional tort theories of recovery.”); Moore v. Scroll Compressors, LLC, 632
S.W.3d 810, 819 (Mo. Ct. App. 2021) (“Missouri law does not recognize medical monitoring as a
separate cause of action.”); Sadler, 340 P.3d at 1270 (“[ A] plaintiff may state a cause of action for
negligence with medical monitoring as the remedy without asserting that he or she has suffered a
present physical injury.”).

And, in at least one state, the resolution of the matter is not entirely clear. E.g., VT. STAT.
ANN. tit. 12, § 7202(a) (““A person without a present injury or disease shall have a cause of action
for the remedy of medical monitoring . . . .”).

Whichever terminology a court uses or approach a court chooses may have implications
when it comes to certain matters such as, for example, establishing appropriate statutes of limitations,
the construction of appropriate jury instructions, or assessing whether putative class members satisfy
class certification requirements. But it does not otherwise affect a person’s ability to recover under
this Section. Accord Dougan v. Sikorsky Aircraft Corp., 251 A.3d 583, 586 n.4 (Conn. 2020)
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(“Although there are some differences between the two approaches [i.e., viewing medical monitoring
as a cause of action as compared to a remedy], the elements of proof for either approach to medical
monitoring are the same.”) (citing 1 J. MCLAUGHLIN, MCLAUGHLIN ON CLASS ACTIONS § 5:18 (16th
ed. 2019) (explaining, inter alia: “[T]he elements of proof for medical monitoring as a cause of action
and as a remedy remain the same and must be established by the plaintiffs.”)).

Comment n. Statutes of limitations. As the medical monitoring authorized in this Section
is distinct from other causes of action (including those seeking compensation for present bodily
harm, the enhanced risk of harm, or the apprehension of such future harm), see Comment c, the
accrual of the statute of limitations may be distinct. For a discussion of statute-of-limitations issues
in the medical monitoring context, see Blanyar v. Genova Prods. Inc., 861 F.3d 426, 432-433 (3d
Cir. 2017) (applying Pennsylvania law); In re Burbank Envtl. Litig., 42 F. Supp. 2d 976, 982 (C.D.
Cal. 1998); Hoyte v. Stauffer Chem. Co., 2002 WL 31892830, at *53-54 (Fla. Cir. Ct. 2002); State
v. Madden, 607 S.E.2d 772, 785 (W. Va. 2004). For discussion in another somewhat similar
context, see generally Pooshs v. Philip Morris USA, Inc., 250 P.3d 181 (Cal. 2011) (holding that
an earlier-discovered disease does not trigger the statute of limitations for a lawsuit based on a
later-discovered separate latent disease caused by the same tobacco use).

Comment o. Claim preclusion and issue preclusion. Liability under this Section does not
bar actions seeking compensation for present bodily harm, if and when such harm manifests. See
Donovan v. Philip Morris USA, Inc., 914 N.E.2d 891, 902 (Mass. 2009) (holding that a medical
monitoring claim will not preclude actions for present bodily harm or additional claims because
such a rule would “act[] as a deterrent to persons seeking early detection of catastrophic disease,
and it would expose both plaintiffs and defendants to far more serious consequences should the
disease later manifest itself in an advanced stage”); Lamping v. Am. Home Prods., Inc., 2000
Mont. Dist. LEXIS 2580, at *12-13 (Mont. Dist. Ct. 2000) (recognizing that it would be
permissible for a plaintiff to first file a “‘medical monitoring’ claim for pre-injury surveillance,
and then upon discovery of actual physical injury . . . file a separate individual tort action seeking
actual damages”); accord Restatement Second, Judgments § 26(e) (AM. L. INST. 1982); Francis C.
Amendola et al., 50 C.J.S. Judgments § 979 (2022 update) (‘A plaintiff who seeks future damages
for medical monitoring based on exposure to a hazardous substance is not barred, under a single-
controversy rule, from bringing a future action for damages in the event the plaintiff subsequently
contracts cancer; the application of the rule in such instances would act as a deterrent to persons
seeking early detection of catastrophic disease, and it would expose both plaintiffs and defendants
to far more serious consequences should the disease later manifest itself in an advanced stage.”);
Samuel Issacharoff, Preclusion, Due Process, and the Right to Opt Out of Class Actions, 77 NOTRE
DAME L. REV. 1057, 1079-1080 (2002) (“[M]edical monitoring claimants have had no opportunity
to seek compensatory damages, either ahead of time as a probabilistic matter, or subsequently.
Therefore, as a matter of substantive law, there should be no preclusion of a subsequent tort
claim.”); Kara L. McCall, Comment, Medical Monitoring Plaintiffs and Subsequent Claims for
Disease, 66 U. CHI. L. REvV. 969, 970-971 (1999) (arguing that “[p]laintiffs should be
encouraged—not discouraged—to sue first for medical monitoring and later for actual injury (if it
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develops) rather than to sue preemptively for damages from a disease that may or may not occur”
because such an approach promotes tort law’s aims of compensation and deterrence); accord VT.
STAT. ANN. tit. 12, § 7202(d)(2) (establishing medical monitoring by statute and noting: “nothing
in this chapter shall be deemed to preclude the pursuit of any other civil or injunctive remedy or
defense available under statute or common law, including the right of any person to seek to recover
for damages related to the manifestation of a latent disease”).

Of course, as Comment o emphasizes, if particular issues are conclusively resolved in a
medical monitoring lawsuit, the resolution of those particular issues, whether against the plaintiff
or the defendant, may preclude the subsequent relitigation of those same issues, through familiar
principles of issue preclusion. See 18 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND
PROCEDURE §§ 4416-4426 (3d ed. 2022 update) (offering a primer on issue preclusion and its

many particularized requirements).

Appendix to Reporters’ Note

A State-by-State Table: Medical Monitoring Absent Present Physical Injury

States (plus the District of Columbia) that authorize or appear to authorize medical
monitoring absent present injury:

State Authority Language
Arizona Burns v. Jaquays Min. Corp., |“We believe . . . despite the absence of physical manifestation of
752 P.2d 28, 33 (Ariz. Ct. App. |any ... diseases, that the plaintiffs should be entitled to such
1987); In re Nat’l Hockey regular medical testing and evaluation... and its cost is a
League Players’ Concussion compensable item of damages.” Burns, 752 P.2d at 33.
Injury Litig., 327 F.R.D. 245,  |Stating, in dicta, “[i]n Arizona, plaintiffs may recover medical
262 (D. Minn. 2018) (applying |monitoring where the plaintiff is at risk of developing an injury
Arizona law). in the future.” In re Nat’l Hockey League Players’ Concussion
Injury Litig., 327 F.R.D. at 262.
California Potter v. Firestone Tire and “On the issue of medical monitoring costs, we hold that such costs
Rubber Co., 863 P.2d 795, 800 |are a compensable item of damages in a negligence action where
(Cal. 1993). the proofs demonstrate . . . that the need for future monitoring is
a reasonably certain consequence of the plaintiff’s . . . exposure
and that the recommended monitoring is reasonable.”
Colorado Bell v. 3M Co., 344 F. Supp. 3d |“As such, I reaffirm . .. [the] prediction that. .. the Colorado
1207, 1224 (D. Colo. 2018); Supreme Court would... recognize a claim for medical
Cook v. Rockwell Int’l Corp., | monitoring absent present physical injury.” Bell, 344 F. Supp. 3d
755 F. Supp. 1468, 1477 (D. at 1224,
Colo. 1991). “Although Colorado has yet to do so, I conclude that the
Colorado Supreme Court would probably recognize, in an
appropriate case, a tort claim for medical monitoring.” Cook, 755
F. Supp. at 1477.
District of Friends for All Children, Inc. v. |“[W]e believe that the District of Columbia Court of Appeals
Columbia Lockheed Aircraft Corp., 746  |would recognize such a cause of action [medical monitoring
F.2d 816, 825 (D.C. Cir. 1984) |without present injury].”
(applying D.C. law).
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State

Authority

Language

Florida

Perez v. Metabolife Int’l, Inc.,
218 F.R.D. 262, 265 (S.D. Fla.
2003); Coffie v. Fla. Crystals
Corp., 2020 WL 2739724, at
*10 (S.D. Fla. 2020); Tillman v.
C.R. Bard, Inc., 96 F. Supp. 3d
1307, 1350 (M.D. Fla. 2015);
Petito v. A.H. Robins Co., Inc.,
750 So. 2d 103, 104 (Fla. Dist.
Ct. App. 1999).

“Plaintiffs’ Complaint seeks recovery for medical monitoring, a
cause of action recognized in Florida even absent a physical
injury.” Perez, 218 F.R.D. at 265.

“In Florida: a trial court may use its equitable powers to create
and supervise a fund for medical monitoring purposes [even
absent present physical injury].” Coffie, 2020 WL 2739724, at
*10.

“The instant case presents an issue [of] . . . whether or not Florida
recognizes a cause of action for medical monitoring when the
party seeking relief has yet to develop any identifiable physical
injuries or symptoms. For the reasoning set forth below, we
answer this question in the affirmative.” Petito, 750 So. 2d at 104.

Maryland

Exxon Mobil Corp. v. Albright,
71 A.3d 30, 75-76 (Md. 2013).

“We agree now with other jurisdictions that recognize that
‘exposure itself and the concomitant need for medical testing’ is
the compensable injury for which recovery of damages for
medical monitoring is permitted.”

Massachusetts*

Donovan v. Philip Morris USA,
Inc., 914 N.E.2d 891, 901
(Mass. 2009).

“When competent medical testimony establishes that medical
monitoring is necessary to detect the potential onset of a serious
illness or disease . . . the element of injury and damage will have
been satisfied and the cost of that monitoring is recoverable in
tort... so long as there has been at least a corresponding
subcellular change.”

Minnesota*

In re Nat’l Hockey League
Players’ Concussion Injury
Litig., 327 F.R.D. 245, 264 (D.
Minn. 2018); Bryson v.
Pillsbury Co., 573 N.W.2d 718,
721 (Minn. Ct. App. 1999).

“To succeed on their medical monitoring claim under Minnesota
law, Plaintiffs must prove that they incurred cell damage (injury)
as a result of being exposed to the hazard....” In re Nat’l
Hockey, 327 F.R.D. at 264.

“[TThe court . . . [can] not rule as a matter of law that plaintiffs’
alleged injuries are not ‘real’ simply because they are
subcellular. The effect of volatile organic compounds on the
human body is a subtle, complex matter. It is for the trier of fact,
aided by expert testimony, to determine whether plaintiffs have
suffered present harm.” Bryson, 573 N.W.2d at 721.

Missouri

Meyer v. Fluor Corp., 220
S.W.3d 712, 718 (Mo. 2007).

“Even though a plaintiff may not have yet developed a
diagnosable physical injury, it is not accurate to conclude that no
compensable injury has been sustained . . . . Thus, the theory of
recovery for medical monitoring damages is that the plaintiff is
entitled, upon proper proof, to obtain compensation for an injury
to the legally protected interest in avoiding the cost of reasonably
necessary medical monitoring occasioned by the defendant’s
actions.”

Nevada

Sadler v. PacifiCare of Nev.,
Inc., 340 P.3d 1264, 1272 (Nev.
2014).

“[W]e conclude that, in a negligence action for which medical
monitoring is sought as a remedy, a plaintiff may satisfy the
injury requirement for the purpose of stating a claim by alleging
that he or she is reasonably required to undergo medical
monitoring beyond what would have been recommended had the
plaintiff not been exposed to the negligent act of the defendant.”

New Jersey

Ayers v. Jackson Twp., 525
A.2d 287,312 (N.J. 1987).

“Accordingly, we hold that the cost of medical surveillance is a
compensable item of damages [absent present injury].”
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State Authority Language
New York* Benoit v. Saint-Gobain Under New York law, the plaintiff’s allegation that he has in his

Performance Plastics Corp., 959 |body the “clinically demonstrable presence of toxins” is

F.3d 491, 501 (2d Cir. 2020) “sufficient to ground a claim for personal injury and that for such

(applying New York law); a claim, if proven, the plaintiff may be awarded, as consequential

Burdick v. Tonoga, Inc., 110 damages for such injury, the costs of medical monitoring.”

N.Y.S.3d 219 (Sup. Ct. 2018), |Benoit, 959 F.3d at 501 (interpreting Caronia v. Philip Morris

aff’d, 112 N.Y.S.3d 342 (App. |USA, Inc., 5N.E.3d 11, 14 (N.Y. 2013)).

Div. 2019); Baker v. Saint- Plaintiffs have stated a “cognizable claim for medical monitoring

Gobain Performance Plastics ~ |based on a present injury, specifically, blood accumulation of

Corp., 232 F. Supp. 3d 233, 250 |PFOA.” Burdick, 110 N.Y.S.3d 219.

(N.D.N.Y. 2017). “[U]nder case law cited favorably by Caronia, a plaintiff may
show an injury sufficient to seek medical monitoring damages
through the accumulation of a toxic substance within her body.”
Baker, 232 F. Supp. 3d at 250.

Ohio Hardwick v. 3M Co., 2019 WL |In Hardwick, the court refused to dismiss a claim for medical

4757134, at *6 (S.D. Ohio monitoring when the plaintiff pled no injury other than exposure

2019), reconsideration denied, |[to a toxic substance leading to increased risk of disease. 2019

2020 WL 4436347 (S.D. Ohio |WL 4757134, at *6.

2020); Elmer v. S.H. Bell Co., |“A plaintiff is not required to demonstrate physical injuries in

127 F. Supp. 3d 812, 825 (N.D. |order to obtain medical monitoring relief, but must show by

Ohio 2015); Day v. NLO, 851 |expert medical testimony that [plaintiffs] have increased risk of

F. Supp. 869, 879 (S.D. Ohio  |disease which would warrant a reasonable physician to order

1994). monitoring.” (citation and quotation omitted). Elmer, 127 F.
Supp. 3d at 825.

“[T]f the Plaintiffs can establish . . . an increased risk of disease,
they will be entitled to medical monitoring.” Day, 851 F. Supp.
at 879.

Pennsylvania Redland Soccer v. Dep’t of “[W]e recognize[ ] medical monitoring [absent present injury] as

Army, 696 A.2d 137, 195 (Pa. |a viable cause of action under Pennsylvania law.”

1997).

Utah Hansen v. Mountain Fuel “To recover medical monitoring damages under Utah law, a

Supply Co., 858 P.2d 970, 979 |plaintiff must prove the following: [the court lists numerous

(Utah 1993). elements, none of which require proof of present injury].”

Vermont VT. STAT. ANN. tit. 12, § 7202. |This statute, enacted in 2022, creates for those “without a present
injury or disease . . . a cause of action for the remedy of medical
monitoring.”

West Virginia |Bower v. Westinghouse Electric |“We now reject the contention that a claim for future medical

Corp., 522 S.E.2d 424, 430 (W.
Va. 1999).

expenses must rest upon the existence of present physical harm.
The ‘injury’ that underlies a claim for medical monitoring—just
as with any other cause of action sounding in tort—is ‘the
invasion of any legally protected interest.””

* These jurisdictions require the plaintiff to submit proof of cellular, subcellular, or subclinical injury or the clinically
demonstrable presence of toxins in the plaintiff’s bloodstream. For discussion of these jurisdictional classifications,
see footnote 1, supra.
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States that reject or appear to reject medical monitoring absent present physical injury:

State Authority Language
Alabama Hinton v. Monsanto Co., 8§13 “We believe that Alabama law, as it currently exists, must be
So. 2d 827, 831 (Ala. 2001). applied to balance the delicate and competing policy
considerations presented here. That law provides no redress for
a plaintiff who has no present injury or illness.”
Arkansas Nichols v. Medtronic, Inc., “Arkansas has not clearly recognized a claim for medical
2005 WL 8164643, at *11 (E.D. | monitoring and would not where no physical injury is alleged.”
Ark. 2005).
Delaware Baker v. Croda, Inc., 304 A.3d |Rejecting a claim for medical monitoring because, in the court’s
191 (Del. 2023). view, “an increased risk of harm only constitutes a cognizable
injury when manifested by physical illness.”

[llinois Berry v. City of Chicago, 181 |“[I]n a negligence action, an increased risk of harm is not an

N.E.3d 679, 689 (111. 2020). injury. A plaintiff who suffers bodily harm caused by a negligent
defendant may recover for an increased risk of future harm as an
element of damages, but the plaintiff may not recover solely for
the defendant’s creation of an increased risk of harm.” (citation
omitted).

Kentucky Wood v. Wyeth-Ayerst Labs., |“[W]e are convinced that this Court has little reason to allow

82 S.W.3d 849, 859 (Ky. 2002). |[medical monitoring] without a showing of present physical
injury.”

Louisiana LA. C1v. CODE ANN. art. 2315. |“Damages do not include costs for future medical treatment
... unless such treatment, services, surveillance, or procedures
are directly related to a manifest physical or mental injury or
disease.”

Michigan Henry v. Dow Chem. Co., 701 |“Because plaintiffs do not allege a present injury, plaintiffs do

N.W.2d 684, 686 (Mich. 2005). |not present a viable negligence claim [for medical monitoring]
under Michigan’s common law.”

Mississippi Paz v. Brush Engineered “Creating a medical monitoring action would be contrary to

Materials, Inc., 949 So.2d 1,3 |Mississippi common law, which does not allow recovery for

(Miss. 2007). negligence without showing an identifiable injury.”

Nebraska Trimble v. ASARCO, Inc., 232 |“[T]he court finds it improbable that the Nebraska courts would

F.3d 946, 963 (8th Cir. 2000)
(applying Nebraska law).

judicially fashion such a right or remedy [for medical monitoring
without a present injury].”

New Hampshire

Brown v. Saint-Gobain
Performance Plastics Corp., 300
A.3d 949 (N.H. 2023).

Answering a certified question, the New Hampshire Supreme
Court held: “the mere existence of an increased risk of future
development of disease is not sufficient under New Hampshire
law to constitute a legal injury for purposes of stating a claim for
the costs of medical monitoring as a remedy or as a cause of
action in the context of plaintiffs who were exposed to a toxic
substance but have no present physical injury.”
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State Authority Language
North Carolina |Curl v. Am. Multimedia, Inc., |“Clearly, recognition of the increased risk of disease as a present
654 S.E.2d 76, 81 (N.C. Ct. injury, or of the cost of medical monitoring as an element of
App. 2007); Nix v. Chemours |damages, will present complex policy questions.
Co. FC, LLC, 2019 WL ... Accordingly, we decline to create the new causes of action
9101849, at *10 (E.D.N.C. or type of damages urged by Plaintiffs.” Curl, 654 S.E.2d at 81.
2019); In re Valsartan, In Nix, 2019 WL 9101849, at *10, the court interpreted Cur/ and,
Losartan, & Irbesartan Prod. as a consequence, dismissed plaintiffs’ “request for injunctive
Liab. Litig., 2021 WL 364663, |relief concerning medical monitoring.”
at *25 & n.38 (D.N.J. 2021);  |n In re Valsartan, 2021 WL 364663, at *25, the court observed:
Priselac v. Chemours Co., 2022 |“the Court recognizes that North Carolina has rejected outright
WL 909406, at *3 (E.D.N.C. an independent medical monitoring claim as well as a medical
2022). monitoring claim as the measure of damages.”
In Priselac, 2022 WL 909406, at *3, the court likewise
interpreted Cur/ to hold “that North Carolina law does not
recognize medical monitoring as an independent cause of action
or an element of damages absent a present physical injury.”
North Dakota ~ |Mehl v. Canadian Pac. Ry. Ltd., | “Accordingly, it is clear North Dakota requires a legally
227 F.R.D. 505, 518 (D.N.D. cognizable injury to be present before damages may be awarded.
2005). Given these basic principles of North Dakota tort law, a plaintiff
would be required to demonstrate a legally cognizable injury to
recover any type of damages in a newly recognized tort,
including a medical monitoring claim.”
Oklahoma McCormick v. Halliburton Co., |“[TThis Court finds . . . that the Oklahoma Supreme Court would
895 F. Supp. 2d 1152, 1158 decline to recognize medical monitoring [without present injury]
(W.D. Okla. 2011). as a remedy in the absence of any guidance from the Oklahoma
legislature and would instead defer to the Oklahoma legislature
to first recognize such a remedy.”
Oregon Lowe v. Philip Morris USA, “IW]e hold that negligent conduct that results only in a

Inc., 183 P.3d 181, 187 (Or.
2008).

significantly increased risk of future injury that requires medical
monitoring does not give rise to a claim for negligence.”

South Carolina

Rosmer v. Pfizer, Inc., 2001 WL
34010613, at *5 (D.S.C. 2001).

“South Carolina has not recognized a cause of action for medical
monitoring.”

Tennessee

Weatherly v. Eastman Chem.
Co., 2023 WL 5013823, at *11
(Tenn. Ct. App. 2023); Jones v.
Brush Wellman, Inc., 2000 WL
33727733, at *8 (N.D. Ohio
2000) (applying Tennessee law).

In Weatherly, 2023 WL 5013823, at *11, the court expressly
declined to recognize “such a cause of action for the first time.”
In Jones, 2000 WL 33727733, at *8, the court rejected plaintiff’s
claims to cover the cost of “testing,” reasoning “[n]o Tennessee
cases support a cause of action for medical monitoring in the
absence of a present [physical] injury.”

Texas

Norwood v. Raytheon Co., 414
F. Supp. 2d 659, 668 (W.D.
Tex. 2006).

“[A]lthough some jurisdictions have recognized a medical
monitoring tort, Texas appears unlikely to adopt medical
monitoring as a cause of action if confronted with the issue.
... Therefore, the Court is of the opinion that Plaintiffs’ medical
monitoring claims should be dismissed.”

Virginia

Ball v. Joy Tech., Inc., 958 F.2d
36, 39 (4th Cir. 1991) (applying
Virginia law).

“[Medical monitoring] is only available where a plaintiff has
sustained a physical injury that was proximately caused by the
defendant.”

Wisconsin

Alsteen v. Wauleco, Inc., 802
N.W.2d 212, 223 (Wis. Ct.
App. 2011).

“[W]e therefore refuse to ‘step into the legislative role and
mutate otherwise sound legal principles’ by creating a new
medical monitoring claim that does not require actual injury.”
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States with unclear or divided law with respect to medical monitoring:

State

Notes

Connecticut

The Connecticut Supreme Court recognized medical monitoring in workers’ compensation claims.
Doe v. City of Stamford, 699 A.2d 52, 54 (Conn. 1997). In Dougan v. Sikorsky Aircraft Corp., 251
A.3d 583 (Conn. 2020), the Connecticut Supreme Court addressed the question, at some length, in
the tort context. The court, however, declined to rule on the propriety of such a claim, because the
court found that there could be no liability for medical monitoring without a showing of reasonable
necessity, and the plaintiffs’ proffered evidence “establishes that there is no genuine issue of
material fact as to whether medical monitoring is reasonably necessary for the plaintiffs.” Id. at
586. Two trial-level state courts had previously rejected medical monitoring absent present injury
with respect to tort common law. Dougan v. Sikorsky Aircraft Corp., 2017 WL 7806431, at *7
(Conn. Super. Ct. 2017) (affirmed on other grounds, as explained above); Bowerman v. United
[luminating, 1998 WL 910271, at *9-11 (Conn. Super. Ct. 1998).

Georgia

In Parker v. Brush Wellman, Inc., 377 F. Supp. 2d 1290, 1302 (N.D. Ga. 2005), aff’d, 230 F. App’x
878 (11th Cir. 2007), the district court observed: “This Court does not read Georgia law as
permitting the establishment of a medical monitoring fund with respect to persons who have not
endured a cognizable tort injury.” Likewise, in In re Allergan Biocell Textured Breast Implant
Products Liability Litigation, 537 F. Supp. 3d 679, 763 (D.N.J. 2021), relying on Parker, the court
classified Georgia as a jurisdiction that “do[es] not allow a medical monitoring relief without a
present physical injury.” In 2019, however, the Georgia Supreme Court cast doubt on Parker’s
prediction in a footnote. Collins v. Athens Orthopedic Clinic, P.A., 837 S.E.2d 310, 314 n.2 (Ga.
2019) (“[W]e express no opinion on the viability of [medical monitoring in the absence of current
physical injury]”).

Hawaii

The Hawaii District Court awarded special damages for medical monitoring despite “the evidence
[being] uncontroverted that none of [the plaintiffs] are suffering from a functional impairment due
to asbestos exposure.” In re Hawaii Fed. Asbestos Cases, 734 F. Supp. 1563, 1573 (D. Haw. 1990).
In Almond v. Janssen Pharms., Inc., 337 F.R.D. 90, 96 (E.D. Pa. 2020), the court observed that, in
Hawaii, “no court has yet decided whether a plaintiff can bring a no-injury medical monitoring
claim.” Likewise, in In re Nat’l Hockey League Players’ Concussion Inj. Litig., 327 F.R.D. 245,
262 (D. Minn. 2018), the court classified Hawaii as a state without “any court decisions that clearly
address the issues related to medical monitoring.”

Idaho

In Hepburn v. Bos. Sci. Corp., 2018 WL 2275219, at *5 (D. Idaho 2018), the court refused to dismiss
the plaintiff’s medical monitoring claim despite her lack of present injury. In Almond v. Janssen
Pharms., Inc., 337 F.R.D. 90, 96 (E.D. Pa. 2020), the court observed that, in Idaho, “no court has
yet decided whether a plaintiff can bring a no-injury medical monitoring claim.” See also In re Nat’l
Hockey League Players’ Concussion Inj. Litig., 327 F.R.D. 245, 262 (D. Minn. 2018) (similar).

Indiana

Indiana authorized medical monitoring claims in nuisance suits without present injury or property
damage. Gray v. Westinghouse Elec. Corp., 624 N.E.2d 49, 54 (Ind. Ct. App. 1993). Following
Gray, the Southern District Court of Indiana predicted that the Indiana Supreme Court would
authorize medical monitoring absent present injury in nuisance cases. Allgood v. Gen. Motors
Corp., 2005 WL 2218371, at *7 (S.D. Ind. 2005); see also In re Zantac (Ranitidine) Prods. Liab.
Litig., 2021 WL 2682659, at *8 (S.D. Fla. 2021) (“This Court predicts that the Indiana Supreme
Court would recognize medical monitoring as a form of damages for negligence claims.”); but cf.
Hostetler v. Johnson Controls, Inc., 2020 WL 5543081, at *4 n.4 (N.D. Ind. 2020) (“It is unclear
if Indiana would even recognize a claim for damages for medical monitoring based on an increased
risk of future injury.”). Regarding other tort claims, however, a state trial court and federal district
court both found that Indiana does not recognize medical monitoring absent present injury. Johnson
v. Abbott Labs., 2004 WL 3245947, at *3 (Ind. Cir. Ct. 2004); Hunt v. Am. Wood Preservers Inst.,
2002 WL 34447541, at *1 (S.D. Ind. 2002).
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State

Notes

Towa

In Pickrell v. Sorin Grp. USA, Inc., 293 F. Supp. 3d 865, 868 (S.D. Iowa 2018), a federal court
stated: “This court finds that the Iowa Supreme Court would be unlikely to adopt a medical
monitoring cause of action rooted in a negligence theory, especially absent an actual injury.”
However, more recently, a court has recognized that the matter is unresolved in lowa. See In re
Valsartan, Losartan, & Irbesartan Prod. Liab. Litig., 2021 WL 364663, at *24 & n.36 (D.N.J. 2021)
(explaining that “lowa has not explicitly accepted or rejected medical monitoring as an independent
cause of action or as a remedy”).

Kansas

In Burton v. R.J. Reynolds Tobacco Co., the Kansas District Court resolved the case on other
grounds and did not rule or discuss in any depth the issue of medical monitoring absent present
injury. 884 F. Supp. 1515, 1523 (D. Kan. 1995).

Maine

In Higgins v. Huhtamaki, Inc., 2022 WL 2274876, at *10 (D. Me. 2022), the court declined to
“authorize a medical monitoring cause of action.” But, the court went on to suggest that, if the
plaintiffs could show that they have suffered a “subclinical” or “microscopic” injury, then they
may be entitled to a medical monitoring remedy. See id. at *11.

Montana

In Lamping v. Am. Home Prods., Inc., 2000 Mont. Dist. LEXIS 2580, at *14 (Mont. Dist. Ct.
2000), the court “conclude[d] that public policy dictates Montana’s recognition of an independent
cause of action for medical monitoring.” However, more recently, in In re Zantac (Ranitidine)
Prods. Liab. Litig., 2021 WL 2682659, at *9 (S.D. Fla. 2021), the court declined to recognize such
a claim, citing insufficient guidance from the Montana Supreme Court.

Rhode Island

In Miranda v. DaCruz, 2009 WL 3515196, at *7-8 (R.I. Super. Ct. 2009), a Rhode Island Superior
Court refused to impose liability for medical monitoring absent present injury but suggested that
medical monitoring be granted when there is evidence of subcellular change.

Washington

In DuRocher v. Riddell, Inc., 97 F. Supp. 3d 1006, 1014 (S.D. Ind. 2015) (applying Washington
law), the court observed that “the State of Washington does not recognize a standalone claim for
medical monitoring,” although the issue was not fully litigated as “Plaintiffs provided no response
to Defendants’ request that we dismiss this claim for medical monitoring with prejudice.” In
Krottner v. Starbucks Corp., 2009 WL 7382290, at *2 (W.D. Wash. 2009), aff’d in part, 628 F.3d
1139 (9th Cir. 2010), and aff’d in part, 406 F. App’x 129 (9th Cir. 2010), the court noted, in passing,
that “Washington has never recognized a standalone claim for medical monitoring,” but the
discussion was dicta, as plaintiffs’ suit sought compensation owing to the fact that plaintiffs faced
“an increased risk of identity theft.” In Duncan v. Northwest Airlines, Inc., 203 F.R.D. 601, 608-
609 (W.D. Wash. 2001), a federal district court predicted that Washington would not recognize
medical monitoring absent present injury as an independent cause of action but found that “medical
monitoring as a remedy to an established tort poses none of the same concerns.” Because the
plaintiff in Duncan alleged an existing injury, the court did not have to determine whether a present
physical injury was necessary to sustain a traditional tort claim seeking recovery for medical
monitoring. Id. at 609.

Wyoming

The District Court of Wyoming refused to dismiss the plaintiffs’ claims seeking to impose liability
for medical monitoring despite the plaintiffs having no present injuries. In re Copley Pharm., Inc.,
161 F.R.D. 456, 469 (D. Wyo. 1995). The court explained that such damages should not be
presented to the jury because medical monitoring constitutes an “equitable remedy.” 1d. Because
this class-action lawsuit involved plaintiffs from all 50 states, it is unclear whether or how this case
informs Wyoming law.

States where no court has discussed the issue:

Alaska
New Mexico

South Dakota
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STATUTES OF LIMITATIONS AND STATUTES OF REPOSE
FOR COMMON-LAW TORT CAUSES OF ACTION

Introductory Note: The first and Second Restatements of Torts each dealt with statutes of
limitations in a single Section. See Restatement of Torts § 899; Restatement Second, Torts § 899.
The final volume of the Second Restatement of Torts, published in 1979, addressed statutes of
repose, which were then coming into widespread use, in a single Comment. See Restatement
Second, Torts § 899, Comment g. In light of the importance of statutes of limitations and statutes
of repose in tort cases, they are treated more fully in this Restatement. Because the rules applicable
to statutes of limitations differ significantly from those that apply to statutes of repose, they are
restated separately herein. Part 1 below addresses statutes of limitations, and Part 2 addresses
statutes of repose. The rules restated herein are common-law rules, not constitutional provisions,

statutes, or procedural rules. See § 1, Comments ¢, d, and e.

PART 1
STATUTES OF LIMITATIONS

TOPIC 1
STATUTES OF LIMITATIONS IN GENERAL

§ 1. Definition of Statute of Limitations
A statute of limitations is a statute that provides a plaintiff a legislatively defined
period of time to sue on a cause of action against a defendant and that bars the cause of action

after the legislatively defined period has expired without suit being brought.

Comment:

Scope and cross-references.

History of statutes of limitations.

Statutes of limitations are statutes, and the language of each statute controls.
Topics covered by this Part.

Topics not covered by this Part.

SR RN >R

Purposes of statutes of limitations.
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Statutes of Limitations and Statutes of Repose, § 1

g. Statutes of limitations apply separately to each cause of action by each plaintiff against each
defendant.

h. The role of federal law.

i. Statutes of limitations do not apply to defenses and recoupment.

Jj. Presumptions in favor of or against statutes of limitations.

a. Scope and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. For the definition of statutes of repose, see § 12. For the
difference between statutes of limitations and statutes of repose, see § 12, Comment a. The terms
“plaintift” and “defendant” include potential plaintiffs and defendants for an action that has not yet
been brought. For the doctrine of laches applicable to suits for injunctions and other specific relief,
see Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3, 2024). The term “statute of
limitations” is used to refer both to the statutes themselves and to the limitations periods established
by those statutes, as in the title of Topic 2, “When the Statute of Limitations Begins to Run.”

b. History of statutes of limitations. At common law, there was no counterpart of today’s
statutes of limitations. The first general statute of limitations was the English Limitation Act of
1623, 21 Jac. 1, c. 16. That statute formed the model for the statutes of limitations that are found
throughout the United States today.

c. Statutes of limitations are statutes, and the language of each statute controls. The law
restated by The American Law Institute’s Restatements “is generally common law, the law
developed and articulated by judges in the course of deciding specific cases.” THE AMERICAN LAW
INSTITUTE, CAPTURING THE VOICE OF THE AMERICAN LAW INSTITUTE: A HANDBOOK FOR ALI
REPORTERS AND THOSE WHO REVIEW THEIR WORK 4 (rev. ed. 2015). Like the common law itself,
every Restatement rule is subject to a statute that dictates a different result. Id. at 9. Here, as
elsewhere, when a statute resolves the issue, that statute governs.

Certain subject matters dealing with statutes of limitations have been the subject of
extensive common-law development. This Restatement focuses on the areas in which courts have
developed common-law rules dealing with statutes of limitations, which are listed in Comment d.
This Restatement does not include coverage of areas that are governed by constitutional provisions,

statutes, or procedural rules, which are described in Comment e.
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Statutes of Limitations and Statutes of Repose, § 1

d. Topics covered by this Part. As explained in Comment c, the topics relating to statutes
of limitations that are covered by this Part are the topics that have been developed by the courts as
a matter of common law. These topics are as follows:

Topic 2 addresses the question of when statutes of limitations begin to run.

Topic 3 deals with the issue of when the running of statutes of limitations is suspended (or
“tolled”). Most forms of tolling are creatures of statute; these statutory forms of tolling are briefly
described, but not restated, in Topic 3. Some forms of tolling are matters of common law; these
forms of tolling are restated in Topic 3.

Topic 4 concerns the effect of defendant misconduct on statutes of limitations, under the
doctrines of equitable estoppel and fraudulent concealment.

Topic 5 deals with contracts shortening or lengthening the statute-of-limitations period.

e. Topics not covered by this Part. Coverage of statutes of limitations in this Part does not
include topics relating to statutes of limitations that are governed by constitutional provisions,
statutes, or procedural rules. Among the topics not covered are the following:

Jurisdictions typically have multiple statutes of limitations. Which statutes of limitations
apply to which causes of action is a fertile source of litigation. The outcome of such litigation is
highly dependent on the language of the statutes, and this Part makes no attempt to restate such issues.

As mentioned in Comment d, most forms of tolling of statutes of limitations are creatures
of statute. Common statutory forms of tolling are listed in § 5, Comment b, but no attempt is made
to restate them in this Part.

As noted in Comment ¢, this Restatement does not address constitutional questions relating
to the establishment or modification of statutes of limitations. Nor does it discuss procedural
questions, including what a plaintiff needs to do in order to bring an action within the limitations
period, and what a plaintiff can do to correct procedural missteps or avoid their consequences.

Lastly, because this Restatement addresses the application of statutes of limitations to
common-law torts, this Restatement does not cover the application of statutes of limitations to
statutory causes of action, although some such cases are considered when they illustrate rules that
also apply to common-law torts.

. Purposes of statutes of limitations. Statutes of limitations reflect a legislative balancing
of two conflicting purposes. On the one hand, statutes of limitations seek to afford plaintiffs a

legislatively defined reasonable period of time in which to sue. On the other hand, statutes of
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Statutes of Limitations and Statutes of Repose, § 1

limitations seek to protect defendants against having to confront stale causes of action when
memories may have dimmed and evidence may have been lost. They aim to achieve this goal by
barring causes of action after the legislatively defined reasonable period of time has expired
without suit being brought.

Both of these purposes of statutes of limitations have a public as well as a private dimension.
The purpose of providing plaintiffs a reasonable opportunity to bring their causes of action is
supported by the public interest in resolving cases on the merits and affording redress for violations
of legal rights. The purpose of protecting defendants against stale causes of action reflects the
public interest in avoiding the diversion of judicial and societal resources to the litigation of
untimely causes of action and the public interest in the greater accuracy of decisionmaking when
memories and evidence are fresh.

g. Statutes of limitations apply separately to each cause of action by each plaintiff against
each defendant. As the black letter of this Section implies, each cause of action by each plaintiff
against each defendant must be analyzed separately for statute-of-limitations purposes. A single
transaction or occurrence may give rise to multiple causes of action. For example, a single
transaction or occurrence may give rise to causes of action for fraud, negligent misrepresentation,
professional malpractice, and breach of fiduciary duty. Each such cause of action must be analyzed
separately for statute-of-limitations purposes. Different causes of action are often governed by
statutes of limitations of different lengths, and the running of the statutes may start or be suspended
at different times. As a result, depending on the facts and the applicable statutes, some causes of
action arising from a transaction or occurrence may be time-barred, while others may not be.

The fact that each cause of action arising from a transaction or occurrence is considered
separately for statute-of-limitations purposes contrasts with the broader definition of “claim” for
purposes of claim preclusion under the Restatement of the Law Second, Judgments. Under that
Restatement, the term “claim” includes “all rights of the plaintiff to remedies against the defendant
with respect to all or any part of the transaction, or series of connected transactions, out of which
the claim arose.” Id. § 24(1). The reason for this broader definition of “claim” in the Restatement
of the Law Second, Judgments, is to avoid wasteful and unnecessary litigation by requiring that
all claims arising from the same transaction or series of connected transactions be brought together,

regardless of the legal theory on which such claims are based. Id. § 24, Comment a. In the case of
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statutes of limitations, this rationale necessarily yields to the fact that statutes of limitations often
treat different causes of action differently.

h. The role of federal law. When claims are brought under the Federal Tort Claims Act, 28
U.S.C. § 1346(b)(1), or under Section 1983, 42 U.S.C. § 1983, federal common law governs when
the statute of limitations begins to run and the effect of defendant misconduct thereon. As a result,
the federal courts in such cases act as another source of common law to be considered by the
Institute in preparing this Restatement—a source entitled to respectful consideration, but not to
determinative significance. This contrasts with situations in which the Institute is restating subjects
governed exclusively by federal law, in which decisions of the Supreme Court of the United States
are generally treated by the Institute as authoritative. For an example of a situation in which the
rule adopted by this Restatement differs from the rule in the federal courts, see § 3, Comment d
(addressing the facts that must be known by the plaintiff in order to start the running of the statute
of limitations under the discovery rule restated in § 3).

i. Statutes of limitations do not apply to defenses and recoupment. Although a cause of
action that has not been brought within the statute-of-limitations period may not be asserted as an
independent basis for relief, such a cause of action may be asserted by way of a defense or
counterclaim for recoupment in response to an action brought by the opposing party arising out of
the same transaction or occurrence. In that scenario, the otherwise barred cause of action may be
asserted solely as a partial or complete defense or offset to the opposing party’s claim and not as
a basis for affirmative relief against the opposing party.

Hlustration:
1. Dogged Law Firm commits malpractice while representing Pinnacle LLC.

Pinnacle is aware of the malpractice, and it therefore does not pay Dogged’s bill. Dogged
waits until the statute of limitations has expired on Pinnacle’s malpractice cause of action
and then sues Pinnacle for the unpaid bill. Pinnacle defends against Dogged’s action by
contending that Dogged committed malpractice. Pinnacle may use the time-barred
malpractice cause of action as a defense or offset against Dogged’s action, but Pinnacle
may not obtain an affirmative recovery against Dogged on the time-barred malpractice
cause of action.

J. Presumptions in favor of or against statutes of limitations. Courts in nine jurisdictions

maintain that, when there is doubt about whether the statute of limitations bars the action, the

51
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



~N N n kA WD =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Statutes of Limitations and Statutes of Repose, § 1

statute should be interpreted so as to enable the plaintiff to proceed on the merits. Courts in 11
states declare that statutes of limitations are favored and should be construed in favor of the
defendant seeking to bar the claim. In at least one state, California, case law provides that statutes
of limitations should be neither favored nor disfavored. The remaining states have not directly
addressed the matter. Because neither of the two opposing presumptions enjoys more than limited
support, and because the issue is one to be decided by each state based on its own standards of

statutory construction, this Restatement takes no position on the matter.

REPORTERS’ NOTE

Comment a. Scope and cross-references. For a representative judicial definition of a statute
of limitations, see, e.g., Susman v. Kearney Towing & Repair Ctr., Inc., 970 N.W.2d 82, 89 (Neb.
2022) (“The essential attribute of a statute of limitations is that it accords and limits a reasonable
time within which a suit may be brought upon causes of action which it affects.”).

Statutes of limitations have received limited attention from text writers and commentators.
The most recent treatise on statutes of limitations, CALVIN W. CORMAN, LIMITATION OF ACTIONS
(1991), is largely descriptive rather than analytical and has not been kept up-to-date. The next most
recent treatise on statutes of limitations, H. G. WOOD, A TREATISE ON THE LIMITATION OF ACTIONS
AT LAW AND IN EQUITY (DeWitt C. Moore ed., 4th ed. 1916), is likewise primarily descriptive and
belongs to a bygone era. A practical guide to statute-of-limitations issues in tort cases, written from
an avowedly pro-plaintiff point of view, is ADOLPH J. LEVY, SOLVING STATUTE OF LIMITATIONS
PROBLEMS (1987). A useful introduction to the subject can be found in 51 AM. JUR. 2D Limitation
of Actions (2024 update). Statutes of limitations are addressed in DOUGLAS LAYCOCK & RICHARD
L. HASEN, MODERN AMERICAN REMEDIES: CASES AND MATERIALS 1015-1041 (5th ed. 2019). Still
valuable for its insights is a 1950 student note in the Harvard Law Review, Developments in the
Law: Statutes of Limitations, 63 HARV. L. REV. 1177 (1950). Articles on specific topics relating to
statutes of limitations are cited in the pertinent Reporters’ Notes.

Comment b. History of statutes of limitations. On the history of statutes of limitations, see,
e.g., Wood v. Carpenter, 101 U.S. 135, 139 (1879) (applying Indiana statute of limitations) (“[T]he
English statute of limitations of the 21st of James I. ... was adopted in most of the American
colonies before the Revolution, and has since been the foundation of nearly all of the like
legislation in this country.”); 1 H. G. WOOD, A TREATISE ON THE LIMITATION OF ACTIONS AT LAW
AND IN EQUITY § 2 (DeWitt C. Moore ed., 4th ed. 1916); Developments in the Law: Statutes of
Limitations, 63 HARV. L. REV. 1177, 1177-1178 (1950).

Comment f. Purposes of statutes of limitations. For judicial recognition that statutes of
limitations seek to balance the conflicting interests of plaintiffs and defendants, see, e.g., United
States v. Kubrick, 444 U.S. 111, 117 (1979) (applying Federal Tort Claims Act) (explaining that
statutes of limitations “although affording plaintiffs what the legislature deems a reasonable time
to present their claims . .. protect defendants and the courts from having to deal with cases in
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Statutes of Limitations and Statutes of Repose, § 1

which the search for truth may be seriously impaired by the loss of evidence, whether by death or
disappearance of witnesses, fading memories, disappearance of documents, or otherwise”); Hicks
v. Hines Inc., 826 F.2d 1543, 1545 (6th Cir. 1987) (applying Jones Act) (stating that the purpose
of statutes of limitations is to provide fairness to defendants, while preserving a reasonable period
of time within which plaintiffs can present their claims); Long v. Holland Am. Line Westours, Inc.,
26 P.3d 430, 434 (Alaska 2001) (“Statutes of limitations serve dual policies: to protect against
prejudice from stale claims, and to ensure an adequate opportunity for filing a claim prior to the
statutory bar.”) (footnotes and citations omitted); Norgart v. Upjohn Co., 981 P.2d 79, 86-87 (Cal.
1999) (stating that the statute of limitations “has as a purpose to protect defendants from the stale
claims of dilatory plaintiffs” and “a related purpose to stimulate plaintiffs to assert fresh claims
against defendants in a diligent fashion”) (citations omitted); ISN Software Corp. v. Richards,
Layton & Finger, P.A., 226 A.3d 727, 732 (Del. 2020) (stating that statutes of limitations “attempt
to balance a plaintiff’s right to seek a remedy with a defendant’s right to avoid defending against
stale claims”); Bandstra v. Covenant Reformed Church, 913 N.W.2d 19, 43 (Iowa 2018)
(explaining that statutes of limitations are “best understood as an accommodation of competing
interests,” with “the plaintiff wish[ing] to have a reasonable time to bring the suit” and the
defendant “seek[ing] to avoid having to defend against stale claims”); Pennwalt Corp. v. Nasios,
550 A.2d 1155, 1158 (Md. 1988) (“The statutes [of limitations] were enacted in an effort to balance
the competing interests of potential plaintiffs, potential defendants, and the public.”); Susman v.
Kearney Towing & Repair Ctr., Inc., 970 N.W.2d 82, 89 (Neb. 2022) (“The essential attribute of
a statute of limitations is that it accords and limits a reasonable time within which suit may be
brought upon causes of action which it affects.”); Keeton v. Hustler Mag., Inc., 549 A.2d 1187,
1192 (N.H. 1988) (observing that statutes of limitations “represent the legislature’s attempt to
achieve a balance among State interests in protecting both forum courts and defendants generally
against stale claims and in insuring a reasonable period during which plaintiffs may seek recovery
on otherwise sound causes of action”); Snyder v. Town Insulation, Inc., 615 N.E.2d 999, 1002
(N.Y. 1993) (“Determining when limitations begin to run requires a balancing of policy
considerations. On one side of the scale are the interests of injured parties. ... Conversely,
defendants are entitled to a fair opportunity to defend claims against them before their ability to
do so has deteriorated.”) (citations omitted); Ryan v. Roman Cath. Bishop of Providence, 941 A.2d
174, 181 (R.I. 2008) (stating that statutes of limitations “are the product of a balancing of the
individual person’s right to seek redress for past grievances against the need of society and the
judicial system for finality—for a closing of the books™); S.V.v.R.V.,933 SW.2d 1, 6 (Tex. 1996)
(describing “the conflicting policies in statutes of limitations: the benefits of precluding stale or
spurious claims versus the risks of precluding meritorious claims that happen to fall outside an
arbitrarily set period”); Tadych v. Noble Ridge Constr., Inc., 519 P.3d 199, 203 (Wash. 2022)
(describing “the policies underlying statutes of limitations generally: to allow sufficient time to
investigate a claim while protecting against defending stale claims™); Spitler v. Dean, 436 N.W.2d
308, 310 (Wis. 1989) (“[T]he equitable principle underlying the statute of limitations . .. is to
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Statutes of Limitations and Statutes of Repose, § 1

allow plaintiffs their day in court, but also to protect defendants from having to deal with claims
[the defense against which] may be seriously impaired by stale or lost evidence.”).

For courts explaining that statutes of limitations involve a balancing of public as well as
private interests, see, e.g., Lebanon Cnty. Emps.’ Ret. Fund v. Collis, 287 A.3d 1160, 1201 (Del.
Ch. 2022) (“On one side of the ledger are considerations associated with finality, including the
advantages that repose has for the certainty of legal relationships, the savings of judicial and
litigant resources that result from avoiding litigation over stale claims, and the improved reliability
of results when evidence is fresh. On the other side of the ledger are considerations associated with
access to justice, including the importance of providing plaintiffs with a fair opportunity to present
their claims and the savings of judicial and litigant resources that result from avoiding premature
lawsuits on issues that may never ripen into meaningful disputes.”); Pennwalt Corp. v. Nasios, 550
A.2d 1155, 1158 (Md. 1988) (“[S]tatutes [of limitations] were enacted in an effort to balance the
competing interests of potential plaintiffs, potential defendants, and the public. . .. Limitations
statutes therefore are designed to (1) provide adequate time for diligent plaintiffs to file suit,
(2) grant repose to defendants when plaintiffs have tarried for an unreasonable period of time, and
(3) serve society by promoting judicial economy.”); Ryan v. Roman Cath. Bishop of Providence,
941 A.2d 174, 181 (R.I. 2008) (stating that statutes of limitations ““are the product of a balancing
of the individual person’s right to seek redress for past grievances against the need of society and
the judicial system for finality—for a closing of the books”); Murray v. San Jacinto Agency, Inc.,
800 S.W.2d 826, 828 (Tex. 1990) (“Limitations statutes afford plaintiffs what the legislature deems
a reasonable time to present their claims and protect defendants and the courts from having to deal
with cases in which the search for truth may be seriously impaired by the loss of evidence . . . .”).

Older decisions tended to take a more defendant-oriented view of the purposes of statutes
of limitations. See, e.g., Burnett v. N.Y. Cent. R.R. Co., 380 U.S. 424, 428 (1965) (“Statutes of
limitations are primarily designed to assure fairness to defendants.”). While similar statements can
still be found in many judicial opinions today, the modern trend of authority is in favor of the more
balanced position articulated in Comment f.

For a collection of pronouncements about the purposes of statutes of limitations, see
generally Tyler T. Ochoa & Andrew J. Wistrich, The Puzzling Purposes of Statutes of Limitation,
28 PAC. L.J. 453 (1997). See also DOUGLAS LAYCOCK & RICHARD L. HASEN, MODERN AMERICAN
REMEDIES: CASES AND MATERIALS 1039-1041 (5th ed. 2019).

Comment g. Statutes of limitations apply separately to each cause of action by each
plaintiff against each defendant. The fact that statutes of limitations apply separately to each cause
of action is generally presupposed rather than expressly discussed in judicial decisions. For a rare
articulation of this basic principle, see Coe v. Proskauer Rose, LLP, 878 S.E.2d 235, 241-242 (Ga.
2022) (explaining that, although plaintiffs’ claims arose from the same series of transactions, the
claims feature different elements, and therefore each claim should be analyzed separately to
determine when the right of action accrued for that particular claim).

Comment h. The role of federal law. On the role of federal law in resolving statute-of-
limitations issues in cases brought under the Federal Tort Claims Act, 28 U.S.C. § 1346(b)(1), and
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Section 1983, 42 U.S.C. § 1983, see, e.g., Wallace v. Kato, 549 U.S. 384, 387-388 (2007)
(applying 42 U.S.C. § 1983) (holding that length of statute of limitations for 42 U.S.C. § 1983 is
borrowed from state law while the accrual date is a matter of federal common law); United States
v. Kubrick, 444 U.S. 111, 113, 118-125 (1979) (applying Federal Tort Claims Act) (treating
accrual of tort claim against United States as question of federal law); Romualdo P. Eclavea,
Annotation, Statute of Limitations Under Federal Tort Claims Act (28 U.S.C. § 2401(b)), 29 A.L.R.
Fed. 482, at § 5(a) (originally published in 1976) (stating that most cases hold that accrual of cause
of'action under Federal Tort Claims Act is matter of federal law); B. H. Glenn, Annotation, Federal
Court’s Adoption of State Period of Limitation, in Action to Enforce Federally Created Right, as
Including Related or Subsidiary State Laws or Rules as to Limitations, 90 A.L.R.2d 265, at § 2
(originally published in 1963) (time of accrual of cause of action to enforce a federal right is a
federal question); id. at §§ 3-6, 7.5 (state tolling periods are generally followed); id. at § 7 (federal
fraudulent concealment doctrine is generally applicable). See also DOUGLAS LAYCOCK & RICHARD
L. HASEN, MODERN AMERICAN REMEDIES: CASES AND MATERIALS 1022-1023 (5th ed. 2019).

Comment i. Statutes of limitations do not apply to defenses and recoupment. On the
inapplicability of statutes of limitations to defenses and recoupment, see, e.g., Bull v. United States,
295 U.S. 247, 262 (1935) (“[R]ecoupment is in the nature of a defense arising out of some feature
of the transaction upon which the plaintiff’s action is grounded. Such a defense is never barred by
the statute of limitations so long as the main action itself is timely.”); 51 AM. JUR. 2D Limitation
of Actions §§ 98, 99 (2024 update).

Comment j. Presumptions in favor of or against statutes of limitations. The Reporters’
research has disclosed nine jurisdictions that have expressed a preference disfavoring statutes of
limitations. See Lee Houston & Assocs., Ltd. v. Racine, 806 P.2d 848, 854-855 (Alaska 1991)
(stating that, although the defense of the statute of limitations is a legitimate one, it is generally
disfavored); Montano v. Browning, 48 P.3d 494, 496 (Ariz. Ct. App. 2002) (noting that, “although
dismissal of an action based on expiration of the statute of limitations is generally disfavored,
claims that are clearly brought outside the relevant limitations period are conclusively barred”);
Simpson v. D.C. Off. of Hum. Rights, 597 A.2d 392,402 (D.C. 1991) (“[W]here two constructions
as to the limitations period are possible, the courts prefer the one which gives the longer period in
which to prosecute the action. ... If there is any reasonable doubt in a statute of limitations
problem, the [c]ourt will resolve the question in favor of the complaint standing and against the
challenge.”); Rock v. Warhank, 757 N.W.2d 670, 676 (Iowa 2008) (explaining that “statutes of
limitations are disfavored”); Carter v. Haygood, 892 So. 2d 1261, 1268 (La. 2005) (stating that
prescriptive statutes [the Louisiana civil-law counterparts of statutes of limitations] are strictly
construed against prescription); Newell v. Richards, 594 A.2d 1152, 1157 (Md. 1991) (declaring
that statute of limitations, as a defense that does not go to the merits, is disfavored in law and is to
be strictly construed); Flagstar Bank, F.S.B. v. Airline Union’s Mortg. Co., 947 N.E.2d 672, 675
(Ohio 2011) (stating that “statutes of limitations are remedial in nature and are to be given a liberal
construction to permit cases to be decided upon their merits, after a court indulges every reasonable
presumption and resolves all doubts in favor of giving, rather than denying, the plaintiff an
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Statutes of Limitations and Statutes of Repose, § 1

opportunity to litigate”); Williams v. Lee Way Motor Freight, Inc., 688 P.2d 1294, 1297 (Okla.
1984) (expressing the view that doubt about which statute of limitation applied “should be resolved
in favor of the application of the statute which contains the longest limitation”); accord Nelson v.
Hughes, 625 P.2d 643, 646 (Or. 1981) (dictum categorizing statutes of limitations as disfavored).

The Reporters found 11 jurisdictions that take the opposite view. See Van Diest v. Towle,
179 P.2d 984, 989 (Colo. 1947) (“The modern tendency is to look with favor upon statutes of
limitation, which are considered wise and beneficent in their purpose and tendency . . . .””); Morgan
v. Benner, 712 N.E.2d 500, 502 (Ind. Ct. App. 1999) (“In Indiana, statutes of limitation are favored
because they afford security against stale claims and promote the peace and welfare of society.”);
Nuccio v. Nuccio, 673 A.2d 1331, 1334 (Me. 1996) (asserting that statutes of limitations should
be construed strictly in favor of the bar that the statute was intended to create); Ramsey v. Child,
Hulswit & Co., 165 N.W. 936, 941 (Mich. 1917) (“‘Statutes of limitations are . . . favored in the
law.””) (quoting Wood v. Carpenter, 101 U.S. 135, 139 (1879)); Kittson County v. Wells,
Denbrook & Assocs., Inc., 241 N.W.2d 799, 801 (Minn. 1976) (expressing the general rule that
favors statutes of limitations but making an exception for the one before the court for several
reasons, a holding that was later overruled by Lietz v. N. States Power Co., 718 N.W.2d 865, 871
n.3 (Minn. 2006)); Langendoerfer v. Hazel, 601 S.W.2d 290, 290 (Mo. Ct. App. 1980) (“Because
statutes of limitation are favored in the law, exceptions . . . are strictly construed.”); Schmucker v.
Naugle, 231 A.2d 121, 123 (Pa. 1967) (“Statutes of limitations are vital to the welfare of society
and are favored in the law.”) (quoting United States v. Oregon Lumber Co., 260 U.S. 290, 299
(1922)); Hardcastle v. Harris, 170 S.W.3d 67, 84 (Tenn. Ct. App. 2004) (asserting that statutes of
limitations are favored because they promote the timely pursuit of legal rights by suppressing stale
claims); Ferrer v. Almanza, 667 S.W.3d 735, 737 (Tex. 2023) (stating that statutes of limitations
are “favored in the law”) (quoting Wood, 101 U.S. at 139); Arrington v. Peoples Sec. Life Ins. Co.,
458 S.E.2d 289, 290 (Va. 1995) (“Statutes of limitations are strictly enforced and exceptions
thereto are narrowly construed.”); Perdue v. Hess, 484 S.E.2d 182, 186 (W. Va. 1997) (stating that
statutes of limitations are favored and “exceptions are strictly construed”).

The California Supreme Court expressed neutrality on the question. See Norgart v. Upjohn
Co., 981 P.2d 79, 87 (Cal. 1999) (“Perhaps, to speak more accurately, the affirmative defense
based on the statute of limitations should not be characterized by courts as either ‘favored’ or
‘disfavored.” The two public policies identified above—the one for repose and the other for
disposition on the merits—are equally strong, the one being no less important or substantial than
the other.”). See also Leavenworth State Bank v. Beecher, 108 P.2d 345, 347 (Wash. 1940)
(“While the plea of the statute of limitation is not now regarded by the courts with the disfavor
with which it was once regarded, still the courts will not now indulge in any presumptions in its
favor.”) (quoting Paul v. Kohler & Chase, 144 P. 64, 66 (Wash. 1914)).

Certain jurisdictions have addressed the matter but hold positions that do not clearly fall
into one of the camps identified above. E.g., Plaza Bottle Shop, Inc. v. Al Torstrick Ins. Agency,
Inc., 712 S.W.2d 349, 351 (Ky. Ct. App. 1986) (“Although the previous rule in Kentucky was that
statutes of limitations should be strictly construed, Newby’s Adm’r v. Warren’s Adm’r, ... 126
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S.W.2d 436 at 437 (1939), KRS 446.080 provides that ‘[a]ll statutes of this state shall be liberally
construed with a view to promote their objects and carry out the intent of the legislature. . ..””);
Regents of Univ. of N.M. v. Armijo, 704 P.2d 428, 429 (N.M. 1985) (stating “[g]enerally the right
of action is favored over the right of limitation. Exceptions, however, to statutes of limitations are
strictly construed in New Mexico,” but concluding that, although minority tolling statute was
ambiguous, it should be interpreted against personal representative bringing wrongful-death claim
on behalf of deceased infant).

TOPIC 2
WHEN THE STATUTE OF LIMITATIONS BEGINS TO RUN

§ 2. When the Statute of Limitations Begins to Run—All-Elements Rule
Except as otherwise provided in § 3 (discovery rule) or § 4 (continuing torts), the
statute of limitations begins to run on a cause of action when all of the necessary elements of

the cause of action have occurred.

Comment:

History, cross-references, and support.

Rationale of the all-elements rule.

The injury rule: an imperfect substitute for the all-elements rule.
Latent or speculative injuries.

Occurrence of additional injury does not restart statute of limitations.
Applications of the all-elements rule.

Burden of proof.

Judge and jury.

S0 TN R0 SR

a. History, cross-references, and support. This Section and the other Sections in Part 1
supersede Restatement Second, Torts § 899. The terms “plaintiff” and “defendant” include potential
plaintiffs and defendants for an action that has not yet been brought. For the doctrine of laches
applicable to suits for injunctions and other specific relief, see Restatement Third, Torts: Remedies
§ 53 (Tentative Draft No. 3, 2024). This Section and the other Sections in Part 1 are subject to the
contrary terms of any applicable statute. See § 1, Comment c. The rule of this Section is applied

separately to each cause of action by each plaintiff against each defendant. See § 1, Comment g.
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Statutes of Limitations and Statutes of Repose, § 2

The rule that the statute of limitations starts to run when all elements of the cause of action
have occurred enjoys overwhelming support. This Restatement uses the term “all-elements rule”
as a shorthand for the rule.

As stated in the black letter, the all-elements rule is subject to the discovery rule (§ 3) and
the special rules that address the narrow category of claims that are denominated “continuing torts”
§ 4.

b. Rationale of the all-elements rule. The all-elements rule is a straightforward consequence
of the basic purposes of statutes of limitations. One of those purposes is to provide plaintiffs with a
legislatively defined reasonable period of time within which to sue on their causes of action. See
§ 1, Comment /. This purpose can be achieved only if plaintiffs are able to sue on their causes of
action during the period when the statute of limitations is running. If the statute of limitations were
to begin to run before a plaintiff is able to sue, the result would be that plaintiffs would have less
time in which to file suit than the legislature intended to allow, and, in some cases, plaintiffs could
lose the right to bring a cause of action without ever having been able to bring it. The latter result
is possible under statutes of repose (see § 12, Comments b, d), but not under statutes of limitations.

Many statutes and courts state that the statute of limitations begins to run on a cause of
action when the cause of action “accrues.” The primary meaning of the word “accrue” is “[t]o
come into existence as an enforceable claim or right; to arise.” BLACK’S LAW DICTIONARY (11th
ed. 2019). Therefore, the statement that the statute of limitations begins to run when a cause of
action accrues means that the statute of limitations begins to run when the cause of action becomes
an enforceable claim, i.e., when all the necessary elements of the cause of action have occurred.

c. The injury rule: an imperfect substitute for the all-elements rule. With some frequency,
courts say that the statute of limitations starts to run on a tort cause of action when the tort produces
injury. Such courts often appear to believe that this injury rule is equivalent to the all-elements
rule—which is frequently, but not inevitably, true.

The injury rule will produce the same results as the all-elements rule if and only if two
conditions are satisfied: (1) injury is an essential element of the cause of action, and (2) injury is
the last element to occur. If either of these conditions is not satisfied, the injury rule will not yield
the same results as the all-elements rule.

An example of a tort for which condition (1) above is not satisfied is the tort of assault.

Although anticipation of an imminent harmful or offensive contact is a necessary element of the
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tort of assault, physical or emotional injury is not. See Restatement Third, Torts: Intentional Torts
to Persons § 105, Comment ¢ and Illustration 1 (Tentative Draft No. 1, 2015). Therefore, the statute
of limitations starts to run when the tort of assault is committed, regardless of whether the tort has
caused any injury. See Comment f{2) below. Under the injury rule, the statute of limitations would
never run on an assault that produced no injury. That is not the law.

An example of a tort for which condition (2) above is not satisfied is the tort of malicious
prosecution. A necessary element of the tort of malicious prosecution is a favorable termination of
the underlying criminal prosecution. Restatement Third, Torts: Liability for Economic Harm
§§ 21(d), 23. This element normally occurs long after the underlying criminal prosecution has
started to injure the plaintiff. Under the all-elements rule, the statute of limitations does not start
to run until the favorable termination of the underlying criminal prosecution. See Comment f{4)
below. Under the injury rule, the statute of limitations would start to run (and perhaps run its full
course) before the malicious prosecution action could be initiated.

Because the injury rule cannot be relied on to produce the same results as the all-elements
rule, use of the injury rule should be avoided.

d. Latent or speculative injuries. In the case of so-called latent injuries, it may take years
before a plaintiff who has been exposed to a harmful product or substance manifests a legally
cognizable physical injury. In such a case, the statute of limitations does not start to run until the
injury becomes sufficient to constitute a legally cognizable physical injury. This is not the result
of a special rule for latent injuries. Instead, it represents a straightforward application of the all-
elements rule.

Hlustration:

1. Paolo is exposed to asbestos in 2005. Paolo first manifests sufficient injury from
the asbestos exposure to allow him to sue for physical injury in 2020, when Paolo is
diagnosed with asbestosis resulting from the exposure. The statute of limitations does not
start to run on Paolo’s asbestosis claim until 2020.

Similarly, the statute of limitations does not start to run on a tort cause of action for which
injury is a necessary element at a time when no injury has occurred. This rule follows from the
fact that the plaintiff cannot sue on such a cause of action when there has been no injury.

This rule often finds application in legal malpractice cases. See Restatement of the Law

Third, The Law Governing Lawyers § 54, Comment g. For example, if a lawyer commits legal
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malpractice by advising a client to enter into a transaction that exposes the client to unnecessary
federal-income-tax liability, the statute of limitations does not start to run when the client enters
into the underlying transaction, because, at that time, it remains speculative and unknowable
whether the client will ever be subject to such additional tax liability. Instead, the statute of
limitations begins to run at a time when it becomes foreseeable that the client will suffer an
additional tax liability, such as when the client receives a notice of deficiency from the Internal
Revenue Service. Similarly, in cases involving legal malpractice in an underlying litigation, the
statute of limitations does not start to run until all appeals in the underlying litigation are exhausted
or the matter is otherwise final. In addition, in cases involving legal malpractice, the continuous
representation rule sometimes applies. For discussion, see § 6.

One specific application of the rule that speculative injury does not start the running of the
statute of limitations is furnished by cases in which, at the time when the plaintiff first manifests
sufficient symptoms of one disease to start the statute of limitations running with respect to causes
of action concerning that disease, it is uncertain whether or not the plaintiff will later develop a
separate and distinct disease resulting from the same exposure. If the plaintiff later develops that
separate and distinct disease, the statute of limitations with respect to claims for that disease starts
to run when that disease manifests itself sufficiently to allow an action to be brought on it, not
from the earlier date when the first disease manifested itself.

Ilustration:

2. Same facts as Illustration 1, except that, now, three years after he is diagnosed
with asbestosis, in 2023, Paolo is diagnosed with mesothelioma, a separate and distinct
disease. In 2020, when the statute of limitations began to run on Paolo’s asbestosis claim,
it was speculative and uncertain that Paolo would later develop mesothelioma. The statute
of limitations did not start to run on Paolo’s mesothelioma claim in 2020 when Paolo was
diagnosed with asbestosis. Instead, the statute of limitations begins to run on Paolo’s
mesothelioma claim in 2023, when that illness is diagnosed.

e. Occurrence of additional injury does not restart statute of limitations. Once the statute
of limitations has started to run on a tort cause of action because all the necessary elements of the
cause of action have occurred, including some legally cognizable injury, the subsequent
occurrence of additional injury resulting from the same tort does not restart the running of the

statute of limitations. If the rule were otherwise, the statute of limitations would never expire so
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long as additional injuries continued to occur. (As explained in Comment d, the rule described in
this Comment does not apply to a cause of action for future injury of a separate and distinct type
whose occurrence is speculative and uncertain at the time the statute of limitations starts to run on
the initial injury.)

Hlustration:

3. Same facts as Illustration 2, except that, now, one year after Paolo is diagnosed
with mesothelioma, Paolo’s mesothelioma dramatically worsens. Paolo’s physical
deterioration does not restart the statute of limitations. The statute of limitations began to
run on the causes of action based on mesothelioma in 2023, at the time of Paolo’s
mesothelioma diagnosis.

The rule described in this Comment is closely related to the rule that damages in a tort case
must include future damages as well as past damages. Restatement Third, Torts: Remedies § 5,
Comment f (Tentative Draft No. 2, 2023). Given that well-established rule, future damages are
recoverable, if at all, as soon as there is sufficient injury to support a tort cause of action, and the
statute of limitations therefore starts to run at that time on future, as well as past, damages.

f- Applications of the all-elements rule. Some common applications of the all-elements rule
are described below. This list is not intended to be exhaustive, and results in any particular
jurisdiction may vary depending, among other things, on particularized statutory language, as well
as the elements of the cause of action in the relevant jurisdiction.

(1) Negligence, strict liability, and products liability. Injury is an essential element
of causes of action for negligence, strict liability, and products liability. See, e.g., Restatement
Third, Torts: Liability for Physical and Emotional Harm § 4, Comment b (listing elements of cause
of action for negligently caused physical harm); id. §§ 20(a), 21, 22(a), 23 (listing elements of
strict liability causes of action); Restatement Third, Torts: Products Liability §§ 1, 9, 10(a), 11
(listing elements of products liability causes of action). In such cases, injury will usually be the
last essential element (or one of the last essential elements) to occur. When this is the case, the
statute of limitations begins to run at the time of injury. See Comment c.

(2) Intentional torts to persons. Injury is not a necessary element of the tort of
assault. See Restatement Third, Torts: Intentional Torts to Persons § 105, Comment ¢ and

[llustration 1 (Tentative Draft No. 1, 2015). The statute of limitations therefore starts to run when
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the defendant acts in a way that causes the plaintiff to apprehend imminent physical contact,
regardless of whether the defendant’s action has caused any injury. See Comment c.

A necessary element of the tort of battery is bodily harm or offense. See
Restatement Third, Torts: Intentional Torts to Persons §§ 1(c), 3 (Tentative Draft No. 4, 2019).
Thus, the statute of limitations generally starts to run when such bodily harm or offense occurs.

For the special rule governing the commencement of the running of the statute of
limitations on a false-imprisonment cause of action, see § 4, Comment g below.

(3) Fraud. For the special rule governing the commencement of the running of the
statute of limitations on a cause of action for fraud, see § 10, Comment b below.

(4) Malicious prosecution. As noted in Comment ¢, a necessary element of the tort
of malicious prosecution is a favorable termination of the underlying criminal prosecution.
Restatement Third, Torts: Liability for Economic Harm §§ 21(d), 23. This element normally occurs
long after the underlying criminal prosecution has started to produce injury to the plaintiff. Under
the all-elements rule, the statute of limitations does not start to run on a cause of action for malicious
prosecution until the favorable termination of the underlying criminal prosecution. In many states,
the same rule applies to a cause of action for legal malpractice by criminal defense counsel.

(5) Conversion. The statute of limitations on a cause of action for conversion of
personal property begins to run when the defendant’s possession of the property becomes wrongful,
which happens immediately in the case of a defendant who initially takes possession wrongfully,
and only when the plaintiff’s demand for return of the property is refused if the defendant’s initial
possession was not wrongful. See Restatement Second, Torts § 899, Comment c. The operation of
the all-elements rule in this instance has the paradoxical result that a defendant whose possession
is wrongful from the outset enjoys the benefit of an earlier start date for the statute of limitations.
This paradoxical result is often ameliorated by the discovery rule and the doctrines of equitable
estoppel and fraudulent concealment. See § 3, Comments b, d, e and Illustration 1.

(6) Medical monitoring. Liability for medical monitoring requires the plaintiff to
show that, owing to the defendant’s tortious conduct, the plaintiff needs diagnostic surveillance or
testing the plaintiff would not otherwise need (i.e., an economic harm), but it does not require a
showing of present physical injury. See Restatement Third, Torts: Miscellaneous Provisions,
Medical Monitoring § , Comment j (Tentative Draft No. 3, 2024) (explaining medical

monitoring’s injury requirement). If the plaintiff subsequently suffers legally cognizable physical
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injury that was speculative and unknowable at the time of the cause of action for medical monitoring,
the statute of limitations on a claim for such physical injury begins to run when the physical injury
becomes legally cognizable. See Comment d above. See also Restatement Third, Torts:
Miscellaneous Provisions, Medical Monitoring § , Comment n (Tentative Draft No. 3, 2024).

(7) Wrongful death. States are divided on the question of when the statute of
limitations begins to run on a cause of action for wrongful death, along lines that largely mirror
the states’ differing views concerning the elements of the cause of action. Numerous states hold
that, because the wrongful-death cause of action does not come into existence until the death of
the victim, it is not barred even if the decedent’s own cause of action for the injuries that resulted
in death would be barred. A primary rationale in those states is that the wrongful-death claim does
not belong to the deceased but is created and vests in the survivors at the moment of death. Many
states, to the contrary, conclude that the wrongful-death cause of action is barred when the statute
of limitations on the decedent’s underlying personal-injury cause of action has expired. Viewing
their wrongful-death cause of action as derivative, these states reason that the beneficiaries of the
wrongful-death cause of action can sue only if the victim would still be in a position to sue if the
victim were still alive. See generally Restatement Third, Torts: Liability for Physical and
Emotional Harm § 70, Comment & (in Restatement Third, Torts: Miscellaneous Provisions
(Tentative Draft No. 3, 2024)).

(8) Survival statutes. Survival statutes provide that preexisting tort causes of action
may proceed despite the death of the victim or the tortfeasor. See Restatement Third, Torts:
Liability for Physical and Emotional Harm §§ 71, 72 (in Restatement Third, Torts: Miscellaneous
Provisions (Tentative Draft No. 3, 2024)). Because the elements of the preexisting causes of action
remain unchanged, the time when the statute of limitations begins to run under the all-elements
rule is not changed by the death of the victim or the tortfeasor. See id. § 71, Comment ;.

(9) Consortium. Causes of action for spousal, child, and parental consortium have
elements in addition to those required for the underlying victims’ causes of action. See Restatement
Third, Torts: Liability for Physical and Emotional Harm §§ 48 A-48 C (added by Restatement
Third, Torts: Concluding Provisions (now known as Restatement Third, Torts: Miscellaneous
Provisions) (Tentative Draft No. 1, 2022)). As a result, statutes of limitations may start to run at

different times for consortium causes of action than for the underlying victims’ causes of action.
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See id. § 48 A, Comment m (spousal consortium); § 48 B, Comment z (child consortium); § 48 C,
Comment #n (parental consortium).

(10) Vicarious liability. A cause of action for vicarious liability is based on the
direct tortfeasor’s commission of a tort and the relationship between the direct tortfeasor and the
vicariously liable defendant. See Restatement Third, Torts: Miscellaneous Provisions, Vicarious
Liability § 1, Comment d (Tentative Draft No. 2, 2023). The statute of limitations on a vicarious-
liability cause of action therefore starts to run at the same time that the statute of limitations begins
to run on the cause of action against the direct tortfeasor.

(11) Contribution and indemnity. A necessary element of a cause of action for
contribution or indemnity is that the party seeking contribution or indemnity has paid to the
underlying plaintiff the amount which it now seeks to recover in part (contribution) or in its entirety
(indemnity) from the defendant. See Restatement Third, Torts: Apportionment of Liability §§ 22(a),
23(a); id. §§ 35(a), 36(a) (added by Restatement Third, Torts: Concluding Provisions (now known
as Restatement Third, Torts: Miscellaneous Provisions) (Tentative Draft No. 1, 2022)). Under the
all-elements rule, the statute of limitations therefore does not start to run on a cause of action for
contribution or indemnity until payment has been made to the underlying plaintiff. As a result, the
statute of limitations may remain open on a cause of action for contribution or indemnity even when
the statute of limitations has run on the underlying plaintiff’s causes of action. See Restatement of
the Law Third, Restitution and Unjust Enrichment § 23, Comment g.

g. Burden of proof. The burden of proof on the application of the all-elements rule is on
the defendant relying on the statute of limitations.
h. Judge and jury. Whether the factual requirements of the all-elements rule have been met

is a question for the factfinder.

REPORTERS’ NOTE

Comment a. History, cross-references, and support. Cases supporting the overwhelming
majority rule that a statute of limitations does not begin to run until all elements of the cause of
action have occurred, so that the plaintiff can sue on the cause of action, include CTS Corp. v.
Waldburger, 573 U.S. 1, 7-8 (2014) (construing 42 U.S.C. § 9658) (stating that, as a general matter,
a statute of limitations begins to run when the cause of action “accrues”—that is, when the plaintiff
can file suit and obtain relief); Wallace v. Kato, 549 U.S. 384, 388 (2007) (applying 42 U.S.C.
§ 1983) (explaining that the standard rule is that accrual occurs when the plaintiff has a complete
and present cause of action, that is, when the plaintiff can file suit and obtain relief); Ray & Sons
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Masonry Contractors, Inc. v. U.S. Fid. & Guar. Co., 114 S.W.3d 189, 198 (Ark. 2003) (A cause
of action accrues the moment the right to commence an action comes into existence, and the statute
of limitations commences to run from that time.”); Norgart v. Upjohn Co., 981 P.2d 79, 88 (Cal.
1999) (declaring that the general rule for accrual of a cause of action “sets the date as the time
when the cause of action is complete with all of its elements”); Hoffman v. Ins. Co. of N. Am.,
245 S.E.2d 287, 288 (Ga. 1978) (“The statute of limitation begins to run on any given claim on the
date the claim accrues—in other words, on the date that suit on the claim can first be brought.”);
West Am. Ins. Co. v. Sal E. Lobianco & Son Co., 370 N.E.2d 804, 806 (Ill. 1977) (“It seems well
established that a cause of action based on tort accrues only when all elements are present—duty,
breach and resulting injury or damage.”); Skadburg v. Gately, 911 N.W.2d 786, 793 (Iowa 2018)
(explaining that, generally, a cause of action accrues when the aggrieved party has a right to
institute and maintain a suit); LCL, LLC v. Falen, 422 P.3d 1166, 1174 (Kan. 2018) (stating that,
in general, a cause of action accrues, so as to start the running of the statute of limitations, as soon
as the right to maintain a legal action arises); Williams v. Ford Motor Co., 342 A.2d 712, 714 (Me.
1975) (“It does not appear to us that our Court has ever departed from the basic position that
accrual of a tort cause of action as used here means exactly what the legal term implies—the point
at which a wrongful act produces an injury for which a potential plaintiff is entitled to seek judicial
vindication.”); Connelly v. Paul Ruddy’s Equip. Repair & Serv. Co., 200 N.W.2d 70, 72-73 (Mich.
1972) (“Once all of the elements of an action for personal injury, including the element of damage,
are present, the claim accrues and the statute of limitations begins to run.”); Sec. Bank & Tr. Co.
v. Larkin, Hoffman, Daly & Lindgren, Ltd., 916 N.W.2d 491, 496 (Minn. 2018) (“Accrual of a
cause of action requires the existence of operative facts supporting each element of the claim.”);
Weathers v. Metro. Life Ins. Co., 14 So. 3d 688, 692 (Miss. 2009) (stating that the statute of
limitations begins to run when all the elements of a tort, or cause of action, are present); Clark v.
Robison, 944 P.2d 788, 789 (Nev. 1997) (stating that statute of limitations starts to run when cause
of action accrues, and cause of action accrues when a suit may be maintained thereon); Therrien
v. Sullivan, 891 A.2d 560, 562 (N.H. 2006) (explaining that a cause of action arises, thereby
triggering the running of the statute of limitations, once all of the elements necessary for such a
claim are present); Rosenau v. City of New Brunswick, 238 A.2d 169, 172 (N.J. 1968) (stating
that a cause of action accrues on the date on which the right to institute and maintain the suit first
arose); Snyder v. Town Insulation, Inc., 615 N.E.2d 999, 1000-1001 (N.Y. 1993) (“As a general
proposition, the cause of action does not accrue until an injury is sustained. Stated another way,
accrual occurs when the claim becomes enforceable, i.e., when all elements of the tort can be
truthfully alleged in a complaint.”) (citations omitted); Register v. White, 599 S.E.2d 549, 554
(N.C. 2004) (stating that a cause of action generally accrues when the right to institute suit arises);
Dunford v. Tryhus, 776 N.W.2d 539, 541 (N.D. 2009) (reciting that a cause of action accrues when
the right to commence an action comes into existence); Lee v. Phillips & Lomax Agency, Inc., 11
P.3d 632, 634 (Okla. 2000) (stating that the statute of limitations does not begin to run until a
plaintiff can successfully prove the elements of a tort claim); Rice v. Rabb, 320 P.3d 554, 558 (Or.
2014) (explaining that a cause of action accrues when an action may be maintained thereon); Fine
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v. Checcio, 870 A.2d 850, 857 (Pa. 2005) (“[T]he statute of limitations begins to run as soon as
the right to institute and maintain a suit arises.”); Brown v. Finger, 124 S.E.2d 781, 785 (S.C. 1962)
(holding that a cause of action accrues and statute of limitations starts to run at the moment when
the plaintiff has a legal right to sue on it); Hennekens v. Hoerl, 465 N.W.2d 812, 815-816 (Wis.
1991) (“A claim for relief accrues when there exists a claim capable of present enforcement, a
suable party against whom it may be enforced, and a party who has a present right to enforce it.”).

In some jurisdictions, the basic rule governing when the statute of limitations starts to run
is the discovery rule restated in § 3, which (as explained in § 3, Comment c) presupposes that the
all-elements rule of § 2 has already been satisfied. Cases from these jurisdictions are cited in the
second paragraph of the Reporters’ Note to § 3, Comment b.

In some states, the all-elements rule is a matter of statute. Statutes embodying the all-
elements rule include D.C. CODE § 12-301 (declaring that statute-of-limitations period runs “from
the time the right to maintain the action accrues™); FLA. STAT. § 95.031(1) (“A cause of action
accrues when the last element constituting the cause of action occurs.”); MONT. CODE ANN. § 27-
2-102(1)(a) (“[A] claim or cause of action accrues when all elements of the claim or cause exist or
have occurred, the right to maintain an action on the claim or cause is complete, and a court or
agency is authorized to accept jurisdiction of the action.”).

A small number of jurisdictions do not follow the all-elements rule, instead starting the
running of the statute of limitations for some or all torts at the time of the occurrence of the tortious
act. See, e.g., Moix-McNutt v. Brown, 74 S.W.3d 612, 613-615 (Ark. 2002) (refusing to depart
from occurrence rule in legal malpractice actions, which court has followed since 1877); Murphy
v. Merzbacher, 697 A.2d 861, 864-865 (Md. 1997) (stating that, ordinarily, the statute of
limitations begins to “accrue” on the date of the wrong); Bogue v. Gillis, 973 N.W.2d 338, 342
(Neb. 2022) (stating that Nebraska follows the “occurrence rule” under which the statute of
limitations begins to run upon the alleged act or omission causing injury); Flagstar Bank, F.S.B. v.
Airline Union’s Mortg. Co., 947 N.E.2d 672, 675 (Ohio 2011) (stating that the general rule is that
the statute of limitations starts to run as soon as a wrongful act is committed). Most jurisdictions
that adhere to the occurrence rule have softened it by leavening it with the discovery rule. For
discussion of the widely accepted discovery rule, see § 3.

Comment b. Rationale of the all-elements rule. Perhaps because the all-elements rule is so
widely followed and perhaps also because it seems so natural that it needs no explanation, research
has not located cases explaining its rationale. The explanations that courts have given for the
rationale of the discovery rule, set forth in the Reporters’ Note to § 3, Comment b, apply with
equal force to the all-elements rule.

Comment c. The injury rule: an imperfect substitute for the all-elements rule. For examples
of courts articulating an injury rule for the commencement of the running of the statute of
limitations on a tort cause of action, see, e.g., CTS Corp. v. Waldburger, 573 U.S. 1, 8 (2014)
(construing 42 U.S.C. § 9658) (stating that a claim accrues in a personal-injury or property-damage
action when the injury occurred or was discovered); United States v. Kubrick, 444 U.S. 111, 120
(1979) (applying Federal Tort Claims Act) (stating that the general rule under the Federal Tort
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Claims Act has been that a tort claim accrues at the time of the plaintiff’s injury); ISN Software
Corp. v. Richards, Layton & Finger, P.A., 226 A.3d 727, 732-733 (Del. 2020) (stating that, for tort
claims, the cause of action accrues at the time of injury); Doe v. Medlantic Health Care Grp., Inc.,
814 A.2d 939, 945 (D.C. 2003) (stating that a claim usually accrues when injury occurs); Frank v.
Linkner, 894 N.W.2d 574, 584-586 (Mich. 2017) (saying that accrual occurs when defendant’s
breach harmed the plaintiff, regardless of whether or not calculable damages have occurred);
Polanco v. Lombardi, 231 A.3d 139, 145-147 (R.I. 2020) (stating that cause of action accrues and
statute of limitations starts to run at the time of injury); S.V. v. R.V., 933 S W.2d 1, 4 (Tex. 1996)
(“As a rule, we have held that a cause of action accrues when a wrongful act causes some legal
injury . . ..”); St. George v. Pariser, 484 S.E.2d 888, 890 (Va. 1997) (stating that cause of action
for personal injury accrues on the date an injury is sustained).

Judicial decisions that appear to assume that the injury rule is equivalent to the all-elements
rule include McWilliams v. Union Pac. Res. Co., 569 So. 2d 702, 703 (Ala. 1990) (holding that
statute of limitations begins to run as soon as plaintiff is entitled to maintain an action, i.e., at the
time of the first legal injury); Snyder v. Town Insulation, Inc., 615 N.E.2d 999, 1000-1001 (N.Y.
1993) (“As a general proposition, the cause of action does not accrue until an injury is sustained.
Stated another way, accrual occurs when the claim becomes enforceable, i.e., when all elements
of the tort can be truthfully alleged in a complaint.”) (citations omitted); Fine v. Checcio, 870 A.2d
850, 857 (Pa. 2005) (“[T]he statute of limitations begins to run as soon as the right to institute and
maintain a suit arises. Generally speaking, in a suit to recover damages for personal injuries, this
right arises when the injury is inflicted.”) (citations omitted); VanSickle v. Kohout, 599 S.E.2d
856, 860 (W. Va. 2004) (“The statute of limitations ordinarily begins to run when the right to bring
an action for personal injuries accrues, which is when the injury is inflicted.”).

Comment d. Latent or speculative injuries. For cases holding that the statute of limitations
does not start to run on a latent injury until the injury manifests itself sufficiently to allow the
plaintiff to bring an action, see, e.g., Urie v. Thompson, 337 U.S. 163, 169-171 (1949) (applying
Federal Employers’ Liability Act) (holding that plaintiff is not “injured” so as to start running of
statute of limitations until accumulated effects of deleterious substance manifest themselves);
Griffin v. Unocal Corp., 990 So. 2d 291, 293 (Ala. 2008) (holding that “cause of action accrues
only when there has occurred a manifest, present injury”).

lustration 1, involving a plaintiff suffering from asbestosis, is based on Urie, 337 U.S. at
169-171, except that the plaintiff’s disease has been changed from silicosis to asbestosis and new
dates have been supplied.

For cases holding that the statute of limitations starts to run on a cause of action for legal
malpractice exposing the client to additional tax liability when it is no longer a matter of speculation
whether or not the additional tax liability will materialize, see, e.g., Hillbroom wv.
PricewaterhouseCoopers LLP, 17 A.3d 566, 573-578 (D.C. 2011) (ruling that legal malpractice
plaintiffs knew or should have known of their injury when they learned of the IRS’s definitive
position that their refund claims were untimely); Beane v. Dana S. Beane & Co., P.C., 7 A.3d 1284,
1289-1290 (N.H. 2010) (adopting majority rule that statute of limitations in accountant malpractice

67
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O 00 3 N Ui A W N =

AL LW W W W W W W W LR NN DN NN DN DD DN /= = e e e e e e e
S O 0 IO N A WD~ OOV IO NP WN RO WOV N B~ W —= O

Statutes of Limitations and Statutes of Repose, § 2

case involving increased tax liability begins to run when taxpayer receives IRS notice of deficiency);
Murphey v. Grass, 267 P.3d 376, 379-382 (Wash. Ct. App. 2011) (reviewing cases and holding that
cause of action for malpractice accrues on date of formal tax assessment). See also Restatement of
the Law Third, The Law Governing Lawyers § 54, Comment g and Reporters’ Note thereto (AM.
L. INST. 2000); 3 RONALD L. MALLEN, LEGAL MALPRACTICE § 23:34 (2024 update).

For cases addressing similar questions with respect to other types of legal malpractice, see,
e.g., Wagner v. Sellinger, 847 A.2d 1151, 1154-1157 (D.C. 2004) (holding that legal malpractice
statute of limitations does not begin to run until an actionable injury has occurred); Stokes-Craven
Holding Corp. v. Robinson, 787 S.E.2d 485, 489-495 (S.C. 2016) (holding that cause of action for
malpractice based on failure of underlying litigation does not accrue until after resolution of appeal
when appeal results in stay pending appeal); Hughes v. Mahaney & Higgins, 821 S.W.2d 154, 157
(Tex. 1991) (“[W]hen an attorney commits malpractice in the prosecution or defense of a claim
that results in litigation, the statute of limitations on the malpractice claim against the attorney is
tolled until all appeals on the underlying claim are exhausted.”); cf. Morgan v. State Farm Mut.
Auto. Ins. Co., 488 P.3d 743, 746-749 (Okla. 2021) (ruling that, when injury alleged in tort cause
of action is an adverse judgment, injury is not certain and claim does not accrue until underlying
judgment becomes final and nonappealable). But see, e.g., Jacobsen v. Haugen, 529 N.W.2d 882,
885-886 (N.D. 1995) (declining to toll legal malpractice statute of limitations until appellate
process has been completed, when plaintiff had retained new counsel on appeal); Huff v. Roach,
106 P.3d 268, 269-271 (Wash. Ct. App. 2005) (holding that statute of limitations accrued when
attorney missed the statute of limitations, not when the underlying action was later dismissed as
untimely). See generally 3 RONALD L. MALLEN, LEGAL MALPRACTICE § 23:32 (2024 update). For
cases addressing similar fact patterns under the continuous representation rule, see § 6, Reporters’
Note to Comment b.

Cases holding that accrual of causes of action based on one disease does not result in
accrual of causes of action based on a separate and distinct disease that was speculative and
unknowable at the time of the first disease include: Wilson v. Johns-Manville Sales Corp., 684
F.2d 111, 112, 117-121 (D.C. Cir. 1982) (applying District of Columbia law) (ruling that time to
commence litigation on separate and distinct disease does not commence until that disease
becomes manifest); Wagner v. Apex Marine Ship Mgmt. Corp., 100 Cal. Rptr. 2d 533, 535-540
(Ct. App. 2000) (applying Jones Act) (citing cases and holding that each disease resulting from
asbestos exposure triggers anew the running of the statute of limitations for that disease);
Cleaveland v. Gannon, 667 S.E.2d 366, 377-380 (Ga. 2008) (ruling that, when negligent
misdiagnosis of treatable kidney cancer later results in a new injury consisting of metastatic cancer
affecting other organs, the statute of limitations for the new injury runs from date plaintiff first
experienced symptoms of the new injury); Sopha v. Owens-Corning Fiberglas Corp., 601 N.W.2d
627, 632-636 (Wis. 1999) (holding, in conformity with the majority of other jurisdictions, that
diagnosis of nonmalignant asbestos-related lung pathology does not trigger statute of limitations
with respect to later-diagnosed distinct malignant asbestos-related condition). While this rule is
frequently applied in asbestos cases, it is not limited to such cases, as the Cleaveland case shows.

68
© 2024 by The American Law Institute
This draft is subject to discussion, change, and approval at the 2024 Annual Meeting.



O 00 1 N Ui A W N =

AL LW W W W W W W W LR NN DN NN DN NN /= = e e e e e e e
S O 0 IO DN A WD~ OOV ION NP WN RO WOV N B~ W —= O

Statutes of Limitations and Statutes of Repose, § 2

[lustration 2, involving a plaintiff diagnosed with mesothelioma after having been
diagnosed with asbestosis, is based on Sopha, 601 N.W.2d at 632-636.

e. Occurrence of additional injury does not restart statute of limitations. For cases
exemplifying the rule that, once the statute of limitations has started to run on a tort cause of action,
the subsequent occurrence of additional injury resulting from the same tort does not restart the
running of the statute, see, e.g., Highland Indus. Park, Inc. v. BEI Def. Sys. Co., 357 F.3d 794, 797
(8th Cir. 2004) (applying Arkansas law) (“[ W]e know of no state whatever in which an injured
party must know the full extent of the damages that it may recover before the statute of limitations
begins to run on its claim. Indeed, the cases on this issue are legion.”); Larson & Larson, P.A. v.
TSE Indus., Inc., 22 So. 3d 36, 42-43 (Fla. 2009) (stating that the statute begins to run from the
time when the injury was first inflicted, and not from the time when the full extent of the damages
has been ascertained); S.V. v. R.V., 933 S W.2d 1, 4 (Tex. 1996) (“As a rule, we have held that a
cause of action accrues when a wrongful act causes some legal injury . .. even if all resulting
damages have not yet occurred.”); St. George v. Pariser, 484 S.E.2d 888, 890 (Va. 1998) (“[T]he
statute of limitations period begins to run whenever any injury, however slight, is caused by the
negligent act, even though additional or more severe injury or damage may be subsequently
sustained as a result of the negligent act.”).

f- Applications of the all-elements rule

(1) Negligence, strict liability, and products liability. For cases noting that causes of action
for personal injury or property damage usually accrue at the time of injury, see, e.g., CTS Corp. v.
Waldburger, 573 U.S. 1, 8 (2014) (construing 42 U.S.C. § 9658) (stating that, under the general
claim-accrual standard, a claim accrues in a personal-injury or property-damage action when the
injury occurred or was discovered); St. George v. Pariser, 484 S.E.2d 888, 890 (Va. 1997) (stating
that a cause of action for personal injury accrues on the date the injury is sustained).

(2) Intentional torts to persons. On the accrual of intentional-tort causes of action, see, e.g.,
Varnell v. Dora Consol. Sch. Dist., 756 F.3d 1208, 1215-1216 (10th Cir. 2014) (applying 42 U.S.C.
§ 1983) (holding that statute of limitations in offensive-battery case began to run on contact, even
though there was no observable damage at the point of contact).

For cases concerning the commencement of the running of the statute of limitations on a
false-imprisonment cause of action, see § 4, Reporters’ Note to Comment g below.

(3) Fraud. On the commencement of the running of the statute of limitations on a cause of
action for fraud, see § 10, Reporters’ Note to Comment b below.

(4) Malicious prosecution. For cases holding that the statute of limitations does not start to
run on a malicious-prosecution cause of action until there has been a favorable termination of the
underlying criminal proceeding, see, e.g., McDonough v. Smith, 139 S. Ct. 2149, 2156-2161 (2019)
(applying 42 U.S.C. § 1983) (holding that fabricated-evidence claim under 42 U.S.C. § 1983 does
not accrue until criminal prosecution terminates in plaintiff’s favor, by analogy to malicious-
prosecution claim); id. at 2160 (“[T]he injury caused by a classic malicious prosecution likewise
first occurs as soon as legal process is brought to bear on a defendant, yet favorable termination
remains the accrual date.”); Shulman v. Miskell, 626 F.2d 173, 175-176 (D.C. Cir. 1980) (applying
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District of Columbia law) (reviewing cases, and holding that the statute of limitations for malicious
prosecution begins to run when the underlying action is disposed of in favor of the malicious-
prosecution plaintiff).

The Restatement of the Law Third, The Law Governing Lawyers § 53, Comment d (AM.
L. INST. 2000) states: “As required by most jurisdictions addressing the issue, a convicted
defendant seeking damages for malpractice causing a conviction must have had that conviction set
aside when process for that relief on the grounds asserted in the malpractice action is available.”
In jurisdictions in which this requirement applies, most courts hold that the statute of limitations
does not start to run on the malpractice cause of action until the underlying criminal conviction is
set aside. See, e.g., Glaze v. Larsen, 83 P.3d 26, 30-33 (Ariz. 2004) (holding that cause of action
for legal malpractice in defending criminal proceeding does not accrue until criminal conviction
has been set aside); Trobaugh v. Sondag, 668 N.W.2d 577, 580-584 (Iowa 2003) (citing cases on
both sides, and concluding that a claim for legal malpractice in the criminal-case context is not
discovered and does not accrue until relief from a conviction is achieved); Mashaney v. Bd. of
Indigents’ Def. Servs., 355 P.3d 667, 672-677 (Kan. 2015) (discussing different judicial definitions
of exoneration for purposes of accrual of claim for legal malpractice in defending criminal
proceeding); Noske v. Friedberg, 670 N.W.2d 740, 742-746 (Minn. 2003) (ruling that legal
malpractice claim against former criminal-defense attorney did not accrue until plaintiff received
habeas corpus relief from criminal conviction); Clark v. Robison, 944 P.2d 788, 789-790 (Nev.
1997) (holding that statute of limitations does not begin to run in legal malpractice case arising
from criminal defense until appellate or postconviction relief is granted from criminal conviction);
Therrien v. Sullivan, 891 A.2d 560, 562-564 (N.H. 2006) (reviewing cases from other jurisdictions,
and holding that action for legal malpractice in a criminal case does not accrue until plaintiff
receives postconviction relief); Gray v. Skelton, 595 S.W.3d 633, 639-641 (Tex. 2020) (holding
that statute of limitations for malpractice claim against criminal-defense counsel is tolled not only
by direct appeal but also by postconviction proceedings).

For cases opting for the alternative “two-track™ approach, under which a criminal defendant
must file a malpractice action against the criminal-defense attorney within the limitations period
after learning of the attorney’s malpractice and resulting injury, see, e.g., Morrison v. Goff, 91
P.3d 1050, 1052-1058 (Colo. 2004) (reviewing cases from other jurisdictions and adopting two-
track approach); Ereth v. Cascade County, 81 P.3d 463, 466-470 (Mont. 2003) (adopting two-track
approach prospectively, after reviewing cases from other jurisdictions).

A different rule applies to causes of action for abuse of process, because such causes of
action do not require favorable termination of the underlying proceeding. See Restatement Third,
Torts: Liability for Economic Harm § 26 (AM. L. INST. 2020). The statute of limitations starts to
run on an abuse-of-process cause of action when the abusive acts (such as discovery abuse) occur
and produce injury. See, e.g., Cruz v. City of Tucson, 401 P.3d 1018, 1022-1023 (Ariz. Ct. App.
2017) (reviewing cases, and holding that abuse-of-process claim accrues when abuse occurs, not
when underlying litigation is resolved); No Drama, LLC v. Caluda, 177 So. 3d 747, 751-752 (La.
Ct. App. 2015) (holding that limitations period for abuse-of-process claim began to run when
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allegedly improper petition was filed); Cunningham v. State, 422 N.E.2d 821, 822 (N.Y. 1981)
(stating that “the accrual of a cause of action for abuse of process need not await the termination
of an action in claimant’s favor”); J. A. Bock, Annotation, When Statute of Limitations Begins to
Run Against Action for Abuse of Process, 1 A.L.R.3d 953, at § 1 (originally published in 1965)
(“[A] cause of action for abuse of process has been generally held to accrue, and the statute of
limitations to commence to run, from the termination of the acts which constitute the abuse
complained of, and not from the completion of the action in which the process issued.”).

(5) Conversion. On the application of statutes of limitations to causes of action for
conversion, see, e.g., Republic of Turkey v. Christie’s Inc., 425 F. Supp. 3d 204, 211-214 (S.D.N.Y.
2019) (ruling that claim for conversion accrues against bad-faith possessor immediately from time
of wrongful possession, but it runs against good-faith possessor only from time of demand and
refusal); Empiregas, Inc. of Palmyra v. Zinn, 833 S.W.2d 449, 450-451 (Mo. Ct. App. 1992)
(holding that statute of limitations on action to recover leased fuel tank did not start to run until
demand for property was made and refused).

(6) Medical monitoring. The application of statutes of limitations to medical monitoring
causes of action is discussed in Restatement Third, Torts: Miscellaneous Provisions, Medical
Monitoring § , Reporters’ Note to Comment n (AM. L. INST., Tentative Draft No. 3, 2024).

(7) Wrongful death. For an extensive analysis of the split of authority on the question of
when the statute of limitations begins to run on a cause of action for wrongful death, see
Restatement Third, Torts: Liability for Physical and Emotional Harm § 70, Reporters’ Note to
Comment k (in Restatement Third, Torts: Miscellaneous Provisions (AM. L. INST., Tentative Draft
No. 3, 2024)).

(8) Survival statutes. On the application of statutes of limitations to causes of action
preserved by survival statutes, see Restatement Third, Torts: Liability for Physical and Emotional
Harm § 71, Reporters’ Note to Comment j (in Restatement Third, Torts: Miscellaneous Provisions
(AM. L. INST., Tentative Draft No. 3, 2024)), and authorities cited therein.

(9) Consortium. Concerning the application of statutes of limitations to consortium causes
of action, see Restatement Third, Torts: Liability for Physical and Emotional Harm § 48 A,
Reporters’ Note to Comment m (spousal consortium); § 48 B, Reporters’ Note to Comment 7 (child
consortium); § 48 C, Reporters’ Note to Comment 7 (parental consortium) (added by Restatement
Third, Torts: Concluding Provisions (now known as Restatement Third, Torts: Miscellaneous
Provisions) (AM. L. INST., Tentative Draft No. 1, 2022)), and authorities cited therein.

(10) Vicarious liability. On the application of statutes of limitations to causes of action for
vicarious liability, see, e.g., Tiemann v. SSM Reg’l Health Servs., 632 S.W.3d 833, 842-843 (Mo.
Ct. App. 2021) (ruling that vicarious-liability claim is governed by same statute of limitations and
exceptions as the underlying claim against the tortfeasor).

(11) Contribution and indemnity. On the accrual of causes of action for contribution, see,
e.g., Reddy v. PMA Ins. Co., 20 A.3d 1281, 1289-1290 (Del. 2011) (holding that contribution
claim does not accrue until joint tortfeasor pays more than proportionate share of settlement of
underlying claim); Maurice T. Brunner, Annotation, When Statute of Limitations Commences to
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Run Against Claim for Contribution or Indemnity Based on Tort, 57 A.L.R.3d 867, at § 3(a)
(originally published in 1974) (stating that the generally recognized rule is that claim for
contribution does not accrue, and the statute of limitations does not start to run, until the time of
payment of more than share of liability by the party seeking contribution).

Authorities addressing when a cause of action for indemnity accrues include Ray & Sons
Masonry Contractors, Inc. v. U.S. Fid. & Guar. Co., 114 S.W.3d 189, 216 (Ark. 2003) (“[A]n
action on a contract for indemnity accrues when the indemnitee is subjected to damage on account
of its own liability.”); Davidson Lumber Sales, Inc. v. Bonneville Inv., Inc., 794 P.2d 11, 19 (Utah
1990) (holding that a common-law indemnity action does not arise when the underlying damage
occurs; rather, it runs from the time of the payment of the underlying claim or the payment of a
judgment or settlement); Brunner, supra at § 4(a) (stating that generally recognized rule is that
claim for indemnity based on tort does not accrue, and the statute of limitations does not start to
run, until the time of payment of the underlying claim by the party seeking indemnity).

Comment g. Burden of proof. For cases supporting the rule that the burden of proof on the
application of the all-elements rule is on the defendant relying on the statute of limitations, see,
e.g., California Sansome Co. v. U.S. Gypsum, 55 F.3d 1402, 1406 (9th Cir. 1995) (applying
California law) (“[T]he defendant has the burden of demonstrating the complained of wrongdoing
and harm occurred outside the limitations period.”); Carvalho v. Raybestos-Manhattan, Inc., 794
F.2d 454, 456 (9th Cir. 1986) (applying Hawaii law) (ruling that a defendant has the burden of
proving accrual when raising the statute of limitations as an affirmative defense); Listwon v. 500
Metro. Owner, LLC, 136 N.Y.S.3d 106, 108 (App. Div. 2020) (stating that defendant who seeks
dismissal based on statute of limitations bears initial burden of proving, prima facie, that time in
which to sue has expired).

Comment h. Judge and jury. For cases holding that whether the factual requirements of the
all-elements rule have been satisfied is a question for the factfinder, unless the evidence is so clear
that no reasonable factfinder could decide the question otherwise, see, e.g., Carvalho v. Raybestos-
Manhattan, Inc., 794 F.2d 454, 456-457 (9th Cir. 1986) (applying Hawaii law) (remanding for jury
determination as to when cause of action accrued using correct burden of proof); Weathers v.
Metro. Life Ins. Co., 14 So. 3d 688, 694-695 (Miss. 2009) (concluding that the events triggering
accrual could not be pinpointed as a matter of law); Powel v. Chaminade Coll. Preparatory, Inc.,
197 S.W.3d 576, 585 (Mo. 2006) (“[ W]hen contradictory or different conclusions may be drawn
from the evidence as to whether the statute of limitations has run, it is a question of fact for the
jury to decide.”); Tarnavsky v. McKenzie Cnty. Grazing Ass’n, 665 N.W.2d 18, 22 (N.D. 2003)
(“The determination of when a plaintiff’s cause of action has accrued is generally a question of
fact, but if there is no dispute about the relevant facts, the determination is for the court.”).

§ 3. When the Statute of Limitations Begins to Run—Discovery Rule
Even if the statute of limitations would otherwise begin to run on a cause of action

pursuant to § 2 (the all-elements rule), the statute of limitations does not begin to run until
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Statutes of Limitations and Statutes of Repose, § 3

the plaintiff discovers, or in the exercise of reasonable diligence should have discovered, the

existence of all of the necessary factual elements of the cause of action against the defendant.

Comment:

a. Sources and cross-references.

b. History, support, and rationale.

c. The discovery rule operates to postpone the time when the statute of limitations starts to run,
not to accelerate it.

The discovery rule applies to all the factual elements of the cause of action.

The discovery rule applies to all torts.

The discovery rule does not require knowledge of the legal basis of the cause of action.

The discovery rule does not require knowledge of the full extent of the injury.

=0 N e

Each defendant must be individually considered.

Under the discovery rule, plaintiffis charged with knowledge both of the facts that the plaintiff
actually knows and those that the plaintiff should know in the exercise of reasonable diligence.
Burden of proof.

k. Judge and jury.

~.

~.

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. The terms “plaintiff” and “defendant” include potential
plaintiffs and defendants for an action that has not yet been brought. For the doctrine of laches
applicable to suits for injunctions and other specific relief, see Restatement Third, Torts: Remedies
§ 53 (Tentative Draft No. 3, 2024). This Section and the other Sections in Part 1 are subject to the
contrary terms of any applicable statute. See § 1, Comment c. The rule of this Section is applied
separately to each cause of action by each plaintiff against each defendant. See § 1, Comment g.

b. History, support, and rationale. The final volume of the Restatement Second of Torts,
published in 1979, observed that there had been “a wave of recent decisions” adopting the discovery
rule in medical malpractice cases and “a number of instances” applying a similar rule to other types
of professional malpractice, and it predicted that “the rule may thus become a general one.” Id.
§ 899, Comment e. This prediction proved to be prescient. The discovery rule has now been adopted
for some or all torts in a large majority of jurisdictions, by common-law decisions, statutes, or both.

Like the all-elements rule addressed in § 2, the discovery rule follows from the basic
purposes of statutes of limitations. One of those purposes is to provide plaintiffs with a legislatively

defined period of time within which to sue. See § 1, Comment f. This purpose cannot be achieved
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Statutes of Limitations and Statutes of Repose, § 3

if plaintiffs are unaware of and could not, with the exercise of reasonable diligence, have become
aware of their causes of action during the period when the statute of limitations is running. By
postponing the running of the statute of limitations until plaintiffs are aware, or in the exercise of
reasonable diligence should have been aware, of all of the factual elements of their causes of action,
the discovery rule helps to ensure that plaintiffs will be afforded the period of time allowed by the
legislature to bring their causes of action.

Illustrations:

1. Orthodox Church, a religious organization, brings an action against Daniela, a
gallery owner, to recover four sixth-century mosaics that were stolen from one of its
churches. Daniela defends by arguing that the claim is time-barred; she insists that the
statute of limitations has run, counting from the time when the mosaics were stolen.
Orthodox Church establishes that, despite diligent efforts, it was unable to learn who
possessed the mosaics until shortly before it brought the action. Orthodox Church’s action
is, as a matter of law, timely under the discovery rule.

2. Prentice is attacked and left for dead by three assailants who all wear masks to
conceal their identities. Despite the exercise of reasonable diligence, Prentice is unable to
discover the identities of the three assailants until they plead guilty to attempted murder,
years after the tort statute of limitations had expired—and Prentice brings suit soon after
learning the assailants’ identities. Prentice’s suit is, as a matter of law, timely under the
discovery rule.

3. Pearl develops chronic back pain in 2018, but she does not know the cause. Five
years after the pain’s onset, in 2023, an x-ray reveals that there is a piece of a needle in her
back. When Pearl is informed of this fact, she realizes that the needle (and the pain the
needle caused) are traceable to a diagnostic lumbar puncture that Dr. Denniston, her
physician, had performed in 2016. Pearl immediately sues Dr. Denniston for medical
malpractice, and he defends, arguing that the two-year statute of limitations has run. Under
the discovery rule, Pearl’s medical malpractice claim accrued when Pearl knew, or in the
exercise of reasonable diligence should have known, each of the following: (1) the cause
of her injury—the piece of needle left in her back; (2) the party or entity responsible for
her injury—Dr. Denniston; and (3) the facts on which a claim of malpractice would be

based—that Dr. Denniston left a piece of needle, a foreign object, in her back.
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Statutes of Limitations and Statutes of Repose, § 3

c. The discovery rule operates to postpone the time when the statute of limitations starts to
run, not to accelerate it. By stating that the plaintiff must know or have reason to know of the
existence of all the elements of the cause of action, the discovery rule of this Section presupposes
that all the elements of the cause of action are already in existence, i.e., that the all-elements rule of
§ 2 has already been satisfied. In other words, the discovery rule operates to extend the date on
which the statute of limitations starts to run beyond the date that would be set by the all-elements
rule. If the plaintiff knows that a tortious act has occurred, but the all-elements rule is not yet
satisfied (because, for example, the tortious act has not yet produced a legally cognizable injury),
the statute of limitations does not begin to run until all elements of the cause of action have occurred.
Ilustration:

4. Prakash learns that his attorney, Dietrich, has committed malpractice that exposes

Prakash to possible additional federal tax liability. Despite Prakash’s discovery that Dietrich

has committed malpractice, the statute of limitations does not start to run on Prakash’s

malpractice cause of action unless and until the all-elements rule of § 2 is satisfied, which
will not occur unless and until it becomes foreseeable that Prakash will, in fact, suffer

additional federal tax liability as a result of Dietrich’s malpractice. See § 2, Comment d.

d. The discovery rule applies to all the factual elements of the cause of action. The majority
rule among jurisdictions that apply the discovery rule is that, in order for the statute of limitations
to begin to run, the plaintiff must know or have reason to know of the existence of all the factual
elements of the cause of action. This Restatement adopts that majority rule. It is only when the
plaintiff knows or has reason to know of the existence of all the factual elements of the cause of
action that the discovery rule can perform its purpose of helping to ensure that the plaintiff will
have the period of time allowed by the legislature to sue on the cause of action. See Comment b.
This does not mean that the plaintiff must be aware of the legal significance of the facts; it is
sufficient if the plaintiff knows or should know the facts supporting the cause of action. See
Comment f.

One important application of this rule is that, in order for the discovery rule to apply, the
plaintiff must know or have reason to know the defendant’s identity. Again, this flows from the
basic purpose of the discovery rule. If the plaintiff does not know whom to sue, the plaintiff has
not been given a genuine opportunity to bring an action. If the discovery rule did not encompass

the defendant’s identity, the church from which the mosaics were stolen in Illustration 1, and the
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Statutes of Limitations and Statutes of Repose, § 3

victim attacked and left for dead in Illustration 2, would have no recourse to the discovery rule to
defeat the defendants’ reliance on the statute of limitations. Such a result would have nothing to
commend it from the standpoint of justice or fairness.

In United States v. Kubrick, 444 U.S. 111, 118-125 (1979), the Supreme Court took a
narrower view of what the plaintiff must know in order to start the running of the statute of
limitations under the discovery rule. In Kubrick, the Court ruled that the discovery rule is satisfied
if the plaintiff knows or has reason to know of the plaintiff’s injury and its cause, and that the
plaintiff need not also know or have reason to know that the injury was tortiously inflicted. The
Court reasoned that a plaintiff who knows of the injury and its cause will be able to make inquiries
that will disclose whether the injury was tortiously inflicted. Id. at 122-123. This Restatement
adopts the position that this is a question of fact, not a proposition that is true as a matter of law in
every case. Whether a plaintiff who knows or has reason to know the fact of the plaintiff’s injury
and its cause will, through the exercise of reasonable diligence, be able to learn whether the injury
was tortiously inflicted and by whom is a question of fact to be determined by the factfinder based
on the facts and circumstances of each individual case. See Comment £.

In states that permit plaintiffs to bring complaints against “John Doe” defendants whose
identity is unknown, some courts have suggested that the availability of such complaints makes it
unnecessary to extend the discovery rule to the identity of the tortfeasor. In view of the relatively
limited prevalence of the “John Doe” defendant procedure, the Institute takes no position on the
issue.

e. The discovery rule applies to all torts. A minority of the jurisdictions that employ the
discovery rule apply it selectively, rather than to all torts. The torts most often selected include
torts arising from construction defects, latent injuries, legal malpractice, and medical malpractice.
These torts have in common that they are often thought to be particularly difficult to detect.

Most jurisdictions that employ the discovery rule, however, apply it to all torts. This
Restatement adopts that broader, majority position. The requirements of the discovery rule—
including, in particular, the requirement that the plaintiff must be unable to discover the factual
elements of the cause of action by the exercise of reasonable diligence—will themselves weed out
the cases in which the plaintiff does not reasonably require the assistance of the discovery rule.
There is no need to adopt an a priori limitation on the torts covered by the discovery rule in order

to accomplish this purpose. While some torts may be more likely to involve victims who are
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Statutes of Limitations and Statutes of Repose, § 3

unaware of their claims, the potential exists for all torts. And when such a situation obtains, as
lustrations 1 and 2 demonstrate, the discovery rule should be available.

f. The discovery rule does not require knowledge of the legal basis of the cause of action.
Pursuant to the discovery rule, the statute of limitations starts to run when the plaintiff discovers,
or in the exercise of reasonable diligence should have discovered, all the factual elements of the
cause of action—when, in other words, the plaintiff knows or should know facts that support a
legal cause of action. This means that a cause of action starts to run under the discovery rule even
if the plaintiff does not discover the legal basis for the cause of action.

Hlustration:
5.1n 2016, Lisa Leong is held by LargeStore for one hour without any justification;
when letting her go, a LargeStore manager apologizes for their “crossed wires” and

“serious screw up.” Then, eight years later, when in law school, Lisa learns that such

detentions are actionable under the tort of false imprisonment. On connecting these dots,

Lisa immediately initiates a tort action against LargeStore. Even though Lisa brings suit

immediately after she discovers she has a cognizable cause of action, Lisa’s suit for false

imprisonment is time-barred as, in 2016, she knew the pertinent underlying facts.

g. The discovery rule does not require knowledge of the full extent of the injury. The
discovery rule does not require that the plaintiff know, or in the exercise of reasonable diligence
should know, the full extent of the injury. Similarly, just as is true of the all-elements rule (see § 2,
Comment e), the later discovery of additional injury does not restart the running of the statute of
limitations under the discovery rule.

Hlustration:
6. In 2018, Lucie negligently drives into Jasmine, a pedestrian. Jasmine spends two
days in the hospital suffering from abdominal injuries, but she takes no legal action. In

2023, Jasmine learns that the injuries suffered in the accident have intensified and become

permanent. On learning this, Jasmine sues. Lucie defends, pointing to the jurisdiction’s

two-year statute of limitations, which she claims expired in 2020. Relying on the discovery
rule, Jasmine insists she did not know the full extent of her injury until 2023. Jasmine’s
suit 1s time-barred as a matter of law. Even though Jasmine did not know the full extent of
her injuries in 2018, as of 2018, she knew she had been tortiously injured by Lucie. Even

though the pain has recently worsened, no separate and distinct injury has been sustained.
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Statutes of Limitations and Statutes of Repose, § 3

However, as explained in § 2, Comment d, if the plaintiff who is suffering from one injury
later manifests a separate and distinct injury owing to the defendant’s tortious conduct, and if that
separate injury was speculative and unforeseeable at the time of the first injury, the statute of
limitations on the second injury does not accrue until that second injury manifests. See § 2,
[lustration 2.

h. Each defendant must be individually considered. If there are multiple defendants, the
discovery rule applies separately to each individual defendant. The fact that the plaintiff knows or
has reason to know of a cause of action against one defendant does not necessarily mean that the
plaintiff knows or has reason to know of a cause of action against another defendant. Thus, under
the discovery rule, the statute of limitations may begin to run at different times against different
defendants.

i. Under the discovery rule, plaintiff is charged with knowledge both of the facts that the
plaintiff actually knows and those that the plaintiff should know in the exercise of reasonable
diligence. As the black letter of § 3 makes clear, the discovery rule does not delay the running of
the statute of limitations beyond the point at which the plaintiff knows, or in the exercise of
reasonable diligence should know, of the existence of the factual elements of the cause of action.
This rule sets up two standards, both of which must be satisfied in order to defer the running of the
statute of limitations under the discovery rule.

The first standard is a subjective one: what did the plaintiff actually know, and when did
the plaintiff actually know it? If the plaintiff actually knows of the existence of the factual elements
of the cause of action, the statute of limitations starts to run at that point.

Under the second standard, the requirement of reasonable diligence is objective. Pursuant
to this standard, if, at a particular point, the plaintiff, in the exercise of reasonable diligence, should
have known of the existence of the factual elements of the cause of action, the statute of limitations
starts to run at that point.

If either the plaintiff does know, or, alternatively, the plaintiff reasonably should know, of
the existence of the factual elements of the cause of action, the statute of limitations begins to run.

Courts often use the term “inquiry notice” to describe awareness of facts that, in the exercise
of reasonable diligence, should trigger further investigation by the plaintiff that would disclose the
facts that give rise to the cause of action. Under the discovery rule, the plaintiff is then charged with

knowledge of the facts that such further investigation would have revealed. For this reason, judicial
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Statutes of Limitations and Statutes of Repose, § 3

decisions often discuss whether the facts known by the plaintiff constituted “inquiry notice.” But
“inquiry notice” is merely a way station to the plaintiff’s further investigation to find the requisite
facts. The ultimate question remains whether, and when, the plaintiff would have discovered the
necessary facts had the plaintiff acted with reasonable diligence under all the circumstances.
Hlustration:

7. Paul is treated in a Veterans Administration hospital for injuries suffered when
his leg is crushed in an automobile accident. Paul is told by his physicians that he can
expect severe pain and complications but that his wounds will eventually heal. As a result,
Paul does not seek a second opinion for three years, despite the fact that he experiences
severe pain and complications, including the loss of his heel and the top of his foot. When
Paul seeks a second opinion, he is told that he is the victim of medical malpractice. Whether
Paul has exercised reasonable diligence is a question of fact for the factfinder. Ultimately,
the factfinder must determine when Paul, in the exercise of reasonable diligence, should
have known of the existence of the facts underlying the cause of action.

J. Burden of proof. The burden of proof is on the plaintiff seeking to invoke the discovery
rule. Thus, a plaintiff seeking to defeat the defendant’s statute-of-limitations defense has the
burden of proving that the plaintiff had not discovered, and in the exercise of reasonable diligence
could not have discovered, the existence of all of the necessary factual elements of the cause of
action against the defendant.

k. Judge and jury. Whether the requirements of the discovery rule have been met is a

question for the factfinder. See Illustration 7.

REPORTERS’ NOTE

Comment b. History, support, and rationale. As stated in the Comment, the discovery rule
restated in this Section is followed for some or all torts in a large majority of jurisdictions.

In some jurisdictions, the basic rule governing when the statute of limitations starts to run
on a tort cause of action is the discovery rule. See, e.g., Cameron v. State, 822 P.2d 1362, 1366
(Alaska 1991) (holding that “a cause of action accrues when a person discovers, or reasonably
should have discovered, the existence of all elements essential to the cause of action”); Doe v. Roe,
955 P.2d 951, 960 (Ariz. 1998) (stating that, under the discovery rule, “a cause of action does not
accrue until the plaintiff knows or with reasonable diligence should know the facts underlying the
cause” of action); Catz v. Rubenstein, 513 A.2d 98, 100-103 (Conn. 1986) (holding that “injury”
within the meaning of CONN. GEN. STAT. § 52-584 requires “actionable harm,” i.e., that plaintiff
discovered or in the exercise of reasonable care should have discovered “essential elements” of
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Statutes of Limitations and Statutes of Repose, § 3

the cause of action, including a causal relationship between the defendant’s alleged negligence and
the harm); Kaho’ohanohano v. Dep’t of Hum. Servs., State of Haw., 178 P.3d 538, 591 (Haw.
2008) (“In a negligence action, the claim for relief does not accrue until plaintiff knew or should
have known of defendant’s negligence.”); Wehling v. Citizens Nat’l Bank, 586 N.E.2d 840, 843
(Ind. 1992) (“We hold that the cause of action of a tort claim accrues and the statute of limitations
begins to run when the plaintiff knew or, in the exercise of ordinary diligence, could have
discovered that an injury had been sustained as a result of the tortious act of another.”); Strassburg
v. Citizens State Bank, 581 N.W.2d 510, 514 (S.D. 1998) (stating that a claim accrues when the
plaintiff can commence an action and that the statute of limitations ordinarily begins to run when
the plaintiff either has actual notice of a cause of action or is charged with constructive notice);
Wyatt v. A-Best, Co., Inc., 910 S.W.2d 851, 855 (Tenn. 1995) (explaining that cause of action in
tort does not accrue until plaintiff discovers or reasonably should have discovered facts which
would support an action for tort against the tortfeasor); Earle v. State, 743 A.2d 1101, 1108 (Vt.
1999) (stating that limitations period begins to run when a plaintiff “had information, or should
have obtained information, sufficient to put a reasonable person on notice that a particular
defendant may have been liable for the plaintiff’s injuries”) (quotation omitted); Killian v. Seattle
Pub. Schs., 403 P.3d 58, 63 (Wash. 2017) (stating that generally the court applies the discovery
rule, under which “a cause of action accrues when the plaintiff knew or should have known the
essential elements of the cause of action: duty, breach, causation, and damages”) (quotation
omitted); Alden v. Kirchhefer, 357 P.3d 1118, 1124 (Wyo. 2015) (“Wyoming is a discovery
jurisdiction, which means that a statute of limitations is triggered when a plaintiff knows or has
reason to know of the existence of a cause of action.”).

In addition to the decisions cited in the preceding paragraph from jurisdictions in which the
discovery rule is the basic accrual rule for tort causes of action, decisions following the discovery
rule for some or all torts include Skwira v. United States, 344 F.3d 64, 73-75 (1st Cir. 2003)
(applying Federal Tort Claims Act) (ruling that discovery rule applies outside the medical
malpractice and latent disease contexts); Ware v. United States, 626 F.2d 1278, 1283-1285 (5th Cir.
1980) (applying Federal Tort Claims Act) (ruling that statute of limitations did not start to run until
plaintiff obtained knowledge of negligent misdiagnosis that led the government to destroy his cattle);
Coleman v. PricewaterhouseCoopers, LLC, 854 A.2d 838, 842 (Del. 2004) (stating that the
discovery rule does not apply “absent concealment or fraud, or unless the injury is inherently
unknowable and the claimant is blamelessly ignorant of the wrongful act and the injury complained
of”); Corp. of Mercer Univ. v. Nat’l Gypsum Co., 368 S.E.2d 732, 732-733 (Ga. 1988) (holding
that the discovery rule applies to cases involving bodily injury which develops only over an
extended period of time, but not property damage); Knox Coll. v. Celotex Corp., 430 N.E.2d 976,
979-981 (111. 1981) (holding that, under the discovery rule, statute of limitations starts to run when
a person knows or reasonably should know of his injury and that it was wrongfully caused);
Mormann v. lTowa Workforce Dev., 913 N.W.2d 554, 566-567 (Iowa 2018) (explaining that the
court has adopted the discovery rule in a variety of settings “based upon the common sense notion
that a potential claim should not be barred when the failure to bring a timely action arises from the
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plaintiff’s lack of knowledge about key facts that are unknown to the plaintiff and cannot reasonably
be discovered by the plaintiff even in the exercise of due diligence”); LCL, LLC v. Falen, 422 P.3d
1166, 1174 (Kan. 2018) (explaining that there are two inquiries relevant to determining when the
statute of limitations on a negligence claim begins to run: (1) when did the plaintiff “suffer an
actionable injury—i.e., when were all the elements of the cause of action in place? and (2) when
did the existence of that injury become reasonably ascertainable to” the plaintift?); Wilson v. Paine,
288 S.W.3d 284, 286 (Ky. 2009) (“[W]hen the complained of injury is not immediately
discoverable, courts steer away from the unfairness inherent in charging a plaintiff with slumbering
on rights not reasonably possible to ascertain.”); Jordan v. Emp. Transfer Corp., 509 So. 2d 420,
423-424 (La. 1987) (ruling that prescription [the Louisiana civil-law counterpart of a statute of
limitations] did not begin to run until plaintiffs had a reasonable basis to pursue a claim against a
specific defendant); Johnston v. Dow & Coulombe, Inc., 686 A.2d 1064, 1066 (Me. 1996) (“We
have limited the application of the discovery rule to three discrete areas: legal malpractice, foreign
object and negligent diagnosis medical malpractice, and asbestosis.”) (footnotes and citations
omitted); Doe v. Maskell, 679 A.2d 1087, 1090 (Md. 1996) (recounting how court developed the
discovery rule, which holds that cause of action accrues when plaintiff knew or should have known
that actionable harm had been done to him, and noting that the discovery rule initially arose in
context of medical malpractice, but was ultimately expanded to all civil suits); O’Keeffe v. Snyder,
416 A.2d 862, 868-870 (N.J. 1980) (describing history of judicial adoption of the discovery rule
and applying the discovery rule to an action by Georgia O’Keeffe to recover three allegedly stolen
paintings); Roberts v. Sw. Cmty. Health Servs., 837 P.2d 442, 449 (N.M. 1992) (“The great weight
of authority, both in decisions and commentary, today recognizes some form of the ‘discovery rule,’
1.e., that the cause of action accrues when the plaintiff discovers or with reasonable diligence should
have discovered that a claim exists.”); Dunford v. Tryhus, 776 N.W.2d 539, 542 (N.D. 2009) (“The
discovery rule is meant to balance the need for prompt assertion of claims against the policy
favoring adjudication of claims on the merits and ensuring that a party with a valid claim will be
given an opportunity to present it.”’); Flagstar Bank, F.S.B. v. Airline Union’s Mortg. Co., 947
N.E.2d 672, 675-678 (Ohio 2011) (explaining that discovery rule provides that cause of action does
not arise until the plaintiff knows, or by the exercise of reasonable diligence should know, that
plaintiff has been injured by the conduct of the defendant); Calvert v. Swinford, 382 P.3d 1028,
1034 (Okla. 2016) (describing conditions for application of discovery rule); Rice v. Rabb, 320 P.3d
554,561 (Or. 2014) (holding that cause of action accrues when plaintiff knows or reasonably should
know of elements of cause of action); Fine v. Checcio, 870 A.2d 850, 858 (Pa. 2005) (stating that
“[t]he discovery rule originated in cases in which the injury or its cause was neither known nor
reasonably knowable” and that “the salient point giving rise to [the rule’s] application is the inability
of the injured, despite the exercise of reasonable diligence, to know that he is injured and by what
cause”); Polanco v. Lombardi, 231 A.3d 139, 145-147 (R.I. 2020) (stating that the discovery rule
applies only in certain defined factual situations, such as medical malpractice, drug product liability,
and improvements to real property); BP Am. Prod. Co. v. Marshall, 342 S.W.3d 59, 65-66 (Tex.
2011) (explaining that discovery rule is a very limited exception applicable to categories of claims
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in which the nature of the injury incurred is “inherently undiscoverable” and the evidence of injury
is objectively verifiable); Childs v. Haussecker, 974 S.W.2d 31, 37 (Tex. 1998) (citing cases and
stating that “almost every jurisdiction applies some formulation of the discovery rule, either
legislatively or judicially, in latent injury and disease cases”); VanSickle v. Kohout, 599 S.E.2d 856,
860 (W. Va. 2004) (explaining that, under the discovery rule, the statute of limitations is tolled until
a claimant knows or by reasonable diligence should know of his claim); Hansen v. A.H. Robins,
Inc., 335 N.W.2d 578, 579-583 (Wis. 1983) (adopting discovery rule for all tort actions other than
those already governed by legislatively created discovery rule).

Statutes providing for a discovery rule include 42 U.S.C. § 9658 (requiring that statutes of
limitations for state-law claims for personal injury or property damage caused or contributed to by
exposure to any hazardous substance, pollutant, or contaminant from a CERCLA-covered facility
must begin to run no earlier than when the plaintiff knew or reasonably should have known that
the personal injury or property damages were caused or contributed to by the hazardous substance,
pollutant, or contaminant); COLO. REV. STAT. § 13-80-108(1) (“Except as provided in subsection
(12) of this section, a cause of action for injury to person, property, reputation, possession,
relationship, or status shall be considered to accrue on the date both the injury and its cause are
known or should have been known by the exercise of reasonable diligence.”); CONN. GEN. STAT.
§ 52-584 (providing that action for injury to person or property must be brought “within two years
from the date when the injury is first sustained or discovered or in the exercise of reasonable care
should have been discovered and . . . no such action may be brought more than three years from
the date of the act or omission complained of”); FLA. STAT. § 95.11(3)(¢c), (4)(a), (b), (e), ()
(prescribing discovery rule for certain torts); MONT. CODE ANN. § 27-2-102(3) (“The period of
limitation does not begin on any claim or cause of action for an injury to person or property until
the facts constituting the claim have been discovered or, in the exercise of due diligence, should
have been discovered by the injured party if (a) the facts constituting the claim are by their nature
concealed or self-concealing, or (b) before, during, or after the act causing the injury, the defendant
has taken action which prevents the injured party from discovering the injury or its cause.”); N.Y.
C.P.L.R. § 214-a (providing discovery rule for medical, dental, and podiatric malpractice); id.
§ 214-b (providing discovery rule for phenoxy herbicides); id. § 214-c(2) (setting forth discovery
rule for latent effects of exposure to any substance or combination of substances); N.C. GEN. STAT.
§ 1-52(16) (“Unless otherwise provided by law, for personal injury or physical damage to
claimant’s property, the cause of action, except in causes of action referred to in G.S. 1-15(¢c) . ..
shall not accrue until bodily harm to the claimant or physical damage to his property becomes
apparent or ought reasonably to have become apparent to the claimant, whichever event first
occurs.”); S.C. CODE ANN. § 15-3-535 (providing that actions for personal injury “must be
commenced within three years after the person knew or by the exercise of reasonable diligence
should have known that he had a cause of action™); id. § 15-3-545(A) (enacting three-year
discovery rule for medical malpractice actions, subject to six-year statute of repose).

Decisions declining to adopt a discovery rule in the absence of statute include Davis v.
Monahan, 832 So. 2d 708, 709-712 (Fla. 2002) (ruling that delayed discovery rule does not apply
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to actions to recover property, which are not one of the legislatively enumerated classes of cases
to which the rule applies); Trentadue v. Gorton, 738 N.W.2d 664, 669-673 (Mich. 2007) (holding
that discovery rule is limited to classes of cases specified by statute, and overruling prior cases
recognizing common-law discovery rule); Cooley v. Pine Belt Oil Co., Inc., 334 So. 3d 118, 128
(Miss. 2022) (reaffirming that, except for statutory discovery rule for latent injuries, discovery rule
is not recognized in Mississippi); Newton v. Mercy Clinic E. Cmties., 596 S.W.3d 625, 629 (Mo.
2020) (noting “the legislature’s and this Court’s longstanding rejection of the discovery rule in
medical negligence actions”); Snyder v. Town Insulation, Inc., 615 N.E.2d 999, 1002-1003 (N.Y.
1993) (“[W]e have consistently stated that the responsibility for balancing the equities and altering
Statutes of Limitations lies with the Legislature.”).

For decisions discussing the rationale of the discovery rule, see, e.g., Doe v. Roe, 955 P.2d
951, 960 (Ariz. 1998) (“One does not sleep on his or her rights with respect to an unknown cause
of action.”); Mormann v. lowa Workforce Dev., 913 N.W.2d 554, 566-567 (Iowa 2018)
(explaining that the court adopted the discovery rule in a variety of settings “based upon the
common sense notion that a potential claim should not be barred when the failure to bring a timely
action arises from the plaintiff’s lack of knowledge about key facts that are unknown to the plaintiff
and cannot reasonably be discovered by the plaintiff even in the exercise of due diligence”);
Wilson v. Paine, 288 S.W.3d 284, 286 (Ky. 2009) (“[W]hen the complained of injury is not
immediately discoverable, courts steer away from the unfairness inherent in charging a plaintiff
with slumbering on rights not reasonably possible to ascertain.”); Dunford v. Tryhus, 776 N.W.2d
539, 542 (N.D. 2009) (“The discovery rule is meant to balance the need for prompt assertion of
claims against the policy favoring adjudication of claims on the merits and ensuring that a party
with a valid claim will be given an opportunity to present it.”); Calvert v. Swinford, 382 P.3d 1028,
1033 (Okla. 2016) (“The purpose of the [discovery] rule is to exclude the period of time during
which the injured party is reasonably unaware that an injury has been sustained so that people in
that class have the same rights as those who suffer an immediately ascertainable injury.”). See
generally DOUGLAS LAYCOCK & RICHARD L. HASEN, MODERN AMERICAN REMEDIES: CASES AND
MATERIALS 1023-1033 (5th ed. 2019).

[lustration 1, involving the stolen mosaics, is based on Autocephalous Greek-Orthodox
Church of Cyprus v. Goldberg & Feldman Fine Arts, Inc., 917 F.2d 278, 287-290 (7th Cir. 1990)
(applying Indiana law).

[llustration 2, concerning the plaintiff who is attacked and left for dead, is based on Weaver
v. Firestone, 155 So. 3d 952, 957-968 (Ala. 2013). There, the court held that under Alabama law
(contrary to this Restatement) the discovery rule and the fraudulent concealment doctrine (§ 10)
did not apply to the concealment of the identities of the defendants, requiring the court to rely on
the doctrine of equitable tolling (§ 8) to preclude the defendants from benefiting from the
expiration of the statute of limitations.

Ilustration 3, involving the piece of a needle left in the plaintiff’s back, is based on Shillady
v. Elliot Cmty. Hosp., 320 A.2d 637, 638-639 (N.H. 1974).
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Comment c. The discovery rule operates to postpone the time when the statute of limitations
starts to run, not to accelerate it. For decisions recognizing that the discovery rule operates to
postpone the time when the statute of limitations would otherwise start to run under the all-
elements rule, not to accelerate it, see, e.g., Norgart v. Upjohn Co., 981 P.2d 79, 88 (Cal. 1999)
(stating that discovery rule “postpones accrual of cause of action until plaintiff discovers, or has
reason to discover, the cause of action”); Queensway Fin. Holdings Ltd. v. Cotton & Allen, P.S.C.,
237 S.W.3d 141, 148 (Ky. 2007) (stating that “by its very nature, the discovery limitations period
cannot begin to run until the accrual period begins”); Ehrman v. Kaufman, Vidal, Hileman &
Ramlow, PC, 246 P.3d 1048, 1051 (Mont. 2010) (ruling that statute of limitations does not begin
to run until both discovery rule and accrual rule are satisfied).

Comment d. The discovery rule applies to all the factual elements of the cause of action.
Cases holding that the discovery rule applies to all the factual elements of the cause of action include
Cameron v. State, 822 P.2d 1362, 1364-1368 (Alaska 1991) (holding that a cause of action accrues
when a person discovers, or reasonably should have discovered, the existence of all elements of the
cause of action); Doe v. Roe, 955 P.2d 951, 960 (Ariz. 1998) (stating that under the discovery rule,
“a cause of action does not accrue until plaintiff knows or with reasonable diligence should know
the facts underlying the cause” of action); Murry v. GuideOne Specialty Mut. Ins. Co., 194 P.3d
489, 492 (Colo. App. 2008) (“The point of accrual requires knowledge of the facts essential to the
cause of action . . . .”"); Catz v. Rubenstein, 513 A.2d 98, 100-103 (Conn. 1986) (holding that “injury”
within the meaning of CONN. GEN. STAT. § 52-584 requires “actionable harm,” i.e., that plaintiff
discovered or in the exercise of reasonable care should have discovered essential elements of the
cause of action, including a causal relationship between the defendant’s alleged negligence and the
harm; reviewing cases from multiple jurisdictions); LCL, LLC v. Falen, 422 P.3d 1166, 1174 (Kan.
2018) (explaining that there are two inquiries relevant to determining when the statute of limitations
on a negligence claim begins to run: (1) when did the plaintiff “suffer an actionable injury—i.e.,
when were all the elements of the cause of action in place? and (2) when did the existence of that
injury become reasonably ascertainable” to the plaintiff?); Rice v. Rabb, 320 P.3d 554, 561 (Or.
2014) (holding that cause of action accrues when plaintiff knows or reasonably should know of
elements of cause of action); Strassburg v. Citizens State Bank, 581 N.W.2d 510, 514 (S.D. 1998)
(stating that claim accrues when plaintiff can commence an action, and statute of limitations
ordinarily begins to run when plaintiff either has actual notice of cause of action or is charged with
constructive notice); Wyatt v. A-Best, Co., Inc., 910 S.W.2d 851, 855 (Tenn. 1995) (explaining that
cause of action in tort does not accrue until plaintiff discovers or reasonably should have discovered
facts which would support an action for tort against the tortfeasor); Killian v. Seattle Pub. Schs.,
403 P.3d 58, 63 (Wash. 2017) (stating that generally court applies the discovery rule, under which
a cause of action accrues when the plaintiff knew or should have known the essential elements of
the cause of action: duty, breach, causation, and damages); Spitler v. Dean, 436 N.W.2d 308, 310
(Wis. 1989) (“We have consistently recognized the injustice of commencing the statute of
limitations before a claimant is aware of all the elements of an enforceable claim.”).
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Cases ruling that the discovery rule does not require that the plaintiff know or have reason
to know of the existence of all elements of the cause of action include Rathje v. Mercy Hosp., 745
N.W.2d 443, 462-463 (Iowa 2008) (explaining that nearly all jurisdictions apply the discovery rule
to statutes of limitations in medical malpractice cases, although they reach different results on
whether discovery of causation involves relationship between injury and factual cause or
relationship between injury and negligent conduct, and holding that discovery of relationship
between injury and factual cause is sufficient); Wilson v. El-Daief, 964 A.2d 354, 363-369 (Pa.
2009) (recognizing that most state courts have required at least some knowledge that conduct of
physician was negligent or wrongful to trigger the discovery rule, but holding that knowledge of
some form of significant harm and factual cause linked to physician’s conduct is sufficient); Burke
v. Union Pac. Res. Co., 138 S.W.3d 46, 60-61 (Tex. App. 2004) (ruling that accrual of cause of
action for injury to property does not require discovery of cause of injury).

Among the cases holding that the discovery rule requires that the plaintiff know or have
reason to know the identity of the defendant are Autocephalous Greek-Orthodox Church of Cyprus
v. Goldberg & Feldman Fine Arts, Inc., 917 F.2d 278, 287-290 (7th Cir. 1990) (applying Indiana
law) (holding that discovery had to include identity of holder of stolen property); Walk v. Ring, 44
P.3d 990, 996 (Ariz. 2002) (“[1]t is not enough that a plaintiff comprehends a ‘what’; there must
also be reason to connect the ‘what’ to a particular ‘who’ in such a way that a reasonable person
would be on notice to investigate whether the injury might result from fault.””); Wilson v. Paine,
288 S.W.3d 284, 286 (Ky. 2009) (“The knowledge necessary to trigger the statute is two-pronged.
One must know: (1) he has been wronged; and (2) by whom the wrong has been committed.”);
Jordan v. Emp. Transfer Corp., 509 So. 2d 420, 423-424 (La. 1987) (ruling that prescription [the
Louisiana civil-law counterpart of a statute of limitations] did not begin to run until plaintiffs had a
reasonable basis to pursue a claim against a specific defendant); Harrington v. Costello, 7 N.E.3d
449, 454-455 (Mass. 2014) (reviewing cases, and holding that “[k]nowledge of the responsible
person’s identity seems implicit in the requirement that a plaintiff know that the defendant’s conduct
caused him harm; without such knowledge, the plaintiff does not know whom to sue”); Flagstar
Bank, F.S.B. v. Airline Union’s Mortg. Co., 947 N.E.2d 672, 676 (Ohio 2011) (noting that
discovery “rule entails a two-pronged test”— “not just that one has been injured but also that the
injury was caused by the conduct of the defendant”); Earle v. State, 743 A.2d 1101, 1108 (Vt. 1999)
(stating that limitations period begins to run when a plaintiff had information, or should have
obtained information, sufficient to put a reasonable person on notice that a particular defendant may
have been liable for the plaintiff’s injuries); Spitler v. Dean, 436 N.W.2d 308, 308-311 (Wis. 1989)
(holding that discovery rule requires that the plaintiff knew, or in the exercise of reasonable
diligence should have discovered, the injury, its cause, and the identity of the defendant).

For cases holding, contrary to Comment d, that the discovery rule does not require that the
plaintiff know or have reason to know the identity of the defendant, see, e.g., Weaver v. Firestone,
155 So. 3d 952, 957-968 (Ala. 2013) (relying on equitable tolling (§ 8) rather than discovery rule
in case in which perpetrators of murderous assault concealed their identities); Norgart v. Upjohn
Co.,981 P.2d 79, 88-89 (Cal. 1999) (stating that plaintiff “may discover, or have reason to discover,
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the cause of action even if he does not suspect, or have reason to suspect, the identity of the
defendant”); Queensway Fin. Holdings Ltd. v. Cotton & Allen, P.S.C., 237 S.W.3d 141, 151 (Ky.
2007) (ruling that discovery rule does not toll statute of limitations to allow plaintiff to discover
identity of wrongdoer unless there is fraudulent concealment or a misrepresentation by defendant
of his role in causing plaintiff’s injuries); Crawford on Behalf of C.C.C. v. OSU Med. Tr., 510
P.3d 824, 830-832 (Okla. 2022) (holding that discovery rule did not apply to identity of the
defendant physician’s employer, which was not the hospital in which the physician treated the
plaintiff); Nowotny v. L & B Cont. Indus., Inc., 933 P.2d 452, 456-459 (Wyo. 1997) (reviewing
cases and ruling that discovery rule does not require knowledge of defendant’s identity).

For courts that have suggested that the ability of plaintiffs to bring complaints against “John
Doe” defendants whose identity is unknown makes it unnecessary to extend the discovery rule to
the identity of the tortfeasor, see, e.g., Bernson v. Browning-Ferris Indus., 873 P.2d 613, 616 (Cal.
1994) (“Although never fully articulated, the rationale for distinguishing between ignorance of the
wrongdoer and ignorance of the injury itself appears to be premised on the commonsense
assumption that once the plaintiff is aware of the injury, the applicable limitations period (often
effectively extended by the filing of a Doe complaint) normally affords sufficient opportunity to
discover the identity of all the wrongdoers.”); Parrillo v. R.I. Hosp., 202 A.3d 942, 949-950 (R.L.
2019) (ruling that wrongful-death statute of limitations started to run when plaintiff knew or should
have known of wrongful act and stating that plaintiff could have, inter alia, employed a John Doe
pleading when plaintiff was unaware of identities of responsible parties). In view of the relatively
limited prevalence of the “John Doe” defendant procedure, the Institute, as stated in Comment d,
takes no position on the correctness of these cases.

Comment e. The discovery rule applies to all torts. Citations to cases and statutes from the
jurisdictions that follow the discovery rule are contained in § 3, Reporters’ Note to Comment b.
The parentheticals accompanying the citations state whether the jurisdictions in question apply the
discovery rule to all torts, or only to certain selected torts. As can be seen from those parentheticals,
consistent with the position of Comment e, the jurisdictions that apply the discovery rule to all
torts outnumber those that apply the discovery rule only to a limited number of torts.

Like all common-law rules relating to statutes of limitations, the discovery rule is subject
to contrary statutes. An example is the tort of conversion of checks and other negotiable
instruments, where courts have held that application of the discovery rule would contravene the
goals of the Uniform Commercial Code. See, e.g., Rodrigue v. Olin Emps. Credit Union, 406 F.3d
434, 444-446 (7th Cir. 2005) (applying Illinois law) (following majority of jurisdictions in
declining to apply discovery rule to actions for conversion of negotiable instruments, on ground
that discovery rule would contravene Uniform Commercial Code’s goals of certainty of liability,
finality, predictability, uniformity, and efficiency in commercial transactions); Pero’s Steak &
Spaghetti House v. Lee, 90 S.W.3d 614, 622-625 (Tenn. 2002) (observing that “vast majority” of
courts have held that, in the absence of fraudulent concealment, discovery rule does not apply to
action for conversion of negotiable instruments, and following majority rule).
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Comment f. The discovery rule does not require knowledge of the legal basis of the cause
of action. Cases holding that the discovery rule does not require that the plaintiff realize that the
facts would support a legal cause of action include Murry v. GuideOne Specialty Mut. Ins. Co.,
194 P.3d 489, 492 (Colo. App. 2008) (“The point of accrual requires knowledge of the facts
essential to the cause of action, not knowledge of the legal theory supporting the cause of action.”);
Hays v. City and County of Honolulu, 917 P.2d 718, 723-726 (Haw. 1996) (holding that plaintiff’s
lack of knowledge of a legal duty on the part of the defendant will not justify application of the
discovery rule); Franzen v. Deere & Co., 377 N.W.2d 660, 662 (Iowa 1985) (“[T]he statute of
limitations does not begin to run until the injured person has actual or imputed knowledge of . . . .
the facts [that] would support a cause of action. It is not necessary that the person know they are
actionable.”); Harrington v. Costello, 7 N.E.3d 449, 457 (Mass. 2014) (“[T]he discovery rule is
not delayed until a plaintiff learns that he was legally harmed.”); Maestas v. Zager, 152 P.3d 141,
147 (N.M. 2007) (clarifying that action accrues when plaintiff knows or should know the relevant
facts, whether or not the plaintiff also knows that the facts are enough to establish a legal cause of
action); Snell v. Columbia Gun Exch., Inc., 278 S.E.2d 333, 334 (S.C. 1981) (ruling that discovery
rule does not defer running of statute of limitations until “advice of counsel is sought or a full-
blown theory of recovery developed”); Killian v. Seattle Pub. Schs., 403 P.3d 58, 63 (Wash. 2017)
(clarifying that the key consideration under the discovery rule is the factual, not the legal, basis for
the cause of action).

Comment g. The discovery rule does not require knowledge of the full extent of the injury.
Cases holding that the statute of limitations begins to run under the discovery rule even though the
plaintiff does not know or have reason to know the full extent of the injury include Goodhand v.
United States, 40 F.3d 209, 212 (7th Cir. 1994) (applying Federal Tort Claims Act) (“The statute
of limitations begins to run upon the discovery of the injury, even if the full extent of the injury is
not discovered until much later.””); Maestas v. Zager, 152 P.3d 141, 147-148 (N.M. 2007) (holding
that plaintiff need not be aware of full extent of injury for statute of limitations to begin to run
under discovery rule); Wyatt v. A-Best, Co., Inc., 910 S.W.2d 851, 855 (Tenn. 1995) (holding that
plaintiff is not entitled to wait until all injurious effects or consequences of actionable wrong are
actually known); Anderson v. Bauer, 681 P.2d 1316, 1321 (Wyo. 1984) (stating that the discovery
rule applies “although the damage is slight, continues to occur, or additional damage caused by
the same wrongful act may result in the future”).

Comment h. Each defendant must be individually considered. For cases holding, consistent
with Comment 4, that knowledge of the identity of one tortfeasor does not necessarily trigger the
running of the statute of limitations with respect to another still-unknown tortfeasor, see, e.g., Fox
v. Ethicon Endo-Surgery, Inc., 110 P.3d 914, 923-925 (Cal. 2005) (ruling that, under the discovery
rule, a product liability cause of action against medical-device manufacturer may accrue at a
different time from a medical malpractice cause of action against physician); Diamond v. Davis,
680 A.2d 364, 380-381 (D.C. 1996) (ruling that plaintiff’s knowledge of wrongdoing by one
defendant does not cause accrual of action against another, unknown wrongdoer, unless the two
defendants are closely connected); Ben Elazar v. Macrietta Cleaners, Inc., 165 A.3d 758, 764-769
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(N.J. 2017) (ruling that, when plaintiff knows that injury is the fault of another, but is reasonably
unaware that a third party may also be responsible, the accrual clock does not begin ticking against
the third party until the plaintiff has evidence that reveals the third party’s possible complicity).
For contrary holdings, see, e.g., Doe v. Roman Cath. Diocese of Charlotte, N.C., 775 S.E.2d 918,
923 (N.C. Ct. App. 2015) (ruling that, when a plaintiff is abused by priest affiliated with a
particular diocese, that triggers duty to investigate the diocese; citing cases); Crawford on Behalf
of C.C.C. v. OSU Med. Tr., 510 P.3d 824, 830-832 (Okla. 2022) (holding that discovery rule does
not apply to identity of employer); Wiggins v. Edwards, 442 S.E.2d 169, 170 (S.C. 1994) (holding
that if, on the date of injury, a plaintiff knows or should know that the plaintiff has a claim against
someone, the statute of limitations begins to run for all claims based on that injury, including
claims against someone else).

Comment i. Under the discovery rule, plaintiffis charged with knowledge both of the facts
that the plaintiff actually knows and those that the plaintiff should know in the exercise of
reasonable diligence. Charging the plaintiff with knowledge of the facts that reasonable diligence
would have disclosed is appropriate, because the statute of limitations embodies important
legislative purposes (see § 1, Comment f), making it fitting to apply a standard of reasonable
diligence if the running of the statute of limitations is to be deferred under the discovery rule.

For cases illustrating the application of the standard of reasonable diligence under the
discovery rule, see, e.g., Rispoli v. United States, 576 F. Supp. 1398, 1401-1403 (E.D.N.Y. 1983)
(ruling that, when a patient had been told to expect postoperative pain, and the physician had assured
the patient that the wound would heal, the patient could only be deemed to have knowledge after a
sufficient period of time had passed to alert the patient that treatment was unsuccessful), aff’d
without opinion, 779 F.2d 35 (2d Cir. 1985); Malek v. Chuhak & Tecson, P.C., 2023 WL 220723,
at *1-2 (I1l. App. Ct. 2023) (determining that plaintiff wife, who was aware of her husband’s alleged
scheme to defraud her of marital assets, failed to exercise reasonable diligence to discover that her
husband’s attorneys orchestrated the alleged scheme); Riley v. Presnell, 565 N.E.2d 780, 785-786
(Mass. 1991) (holding that standard is that of “a reasonable person” who has been subjected to the
conduct alleged in plaintiff’s complaint); Cole v. Sunnyside Marketplace, LLC, 160 P.3d 1, 6-8 (Or.
Ct. App. 2007) (ruling that there was an issue of fact as to whether plaintiff knew or should have
known the identity of defendant); Gehrke v. CrafCo, Inc., 923 P.2d 1333, 1336-1337 (Or. Ct. App.
1996) (holding that discovery rule did not apply when plaintiff knew that store had caused her
alleged injury but failed to exercise due diligence to determine legal identity of owner of store);
Snell v. Columbia Gun Exch., Inc., 278 S.E.2d 333, 334 (S.C. 1981) (“[R]easonable diligence
means simply that an injured party must act with some promptness where the facts and
circumstances of an injury would put a person of common knowledge and experience on notice that
some right of his has been invaded or that some claims against another party might exist.”).

For cases explaining that “inquiry notice” simply identifies the point at which the facts
would have prompted a reasonably diligent plaintiff to begin investigating, but that the statute of
limitations does not start to run until the plaintiff discovers, or a reasonably diligent plaintiff should
have discovered, the elements of the cause of action, see, e.g., Merck & Co., Inc. v. Reynolds, 559
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U.S. 633, 651-653 (2010) (applying Securities Exchange Act § 10(b)); Greene v. Legacy Emanuel
Hosp. & Health Care Ctr., 60 P.3d 535, 538-539 (Or. 2002).

[lustration 7, involving the plaintiff alleging medical malpractice by the Veterans
Administration, is based on Rispoli, 576 F. Supp. at 1401-1403.

Comment j. Burden of proof. For cases supporting the rule that, if the defendant has
sustained the burden of establishing that the statute of limitations has started to run under the all-
elements rule of § 2 (see § 2, Comment g), the burden of proof with respect to the discovery rule
is on the plaintiff seeking to invoke the discovery rule, see, e.g., Mormann v. lowa Workforce
Dev., 913 N.W.2d 554, 570-571 (Iowa 2018) (pointing to general agreement in the case law that
the burden of proof for asserting equitable tolling, including the discovery rule, is on the party
asserting it); Riley v. Presnell, 565 N.E.2d 780, 785 (Mass. 1991) (stating that once a defendant
pleads the statute of limitations as a defense and establishes that the action was brought beyond
the limitations period, the burden of proving facts that take the case outside the impact of the statute
falls to the plaintiff); Strassburg v. Citizens State Bank, 581 N.W.2d 510, 513 (S.D. 1998)
(“[W]here the defendant asserts the statute of limitations as a bar to the action and presumptively
establishes the defense by showing the case was brought beyond the statutory period, the burden
then shifts to the plaintiff to establish the existence of material facts in avoidance of the statute of
limitations.”); Tipton v. Brock, 431 S.W.3d 673, 677 (Tex. App. 2014) (“A party asserting the
discovery rule at trial to avoid the statute of limitations bar must prove all elements of the rule.”).

Comment k. Judge and jury. Cases holding that whether the requirements of the discovery
rule have been satisfied is a question for the factfinder, unless the evidence is so clear that no
reasonable factfinder could decide the question otherwise, include Riley v. Presnell, 565 N.E.2d
780, 786-787 (Mass. 1991) (reviewing cases on both sides of issue, and applying majority rule that
“where, as here, the plaintiff has claimed a trial by jury, any disputed issues relative to the statute
of limitations ought to be decided by the jury”); Cole v. Sunnyside Marketplace, LLC, 160 P.3d 1,
7-8 (Or. Ct. App. 2007) (ruling that there was an issue of fact as to whether plaintiff knew or should
have known identity of defendant before the expiration of the limitations period); In re Risperdal
Litig., 223 A.3d 633, 641 (Pa. 2019) (stating that “discovery rule determinations are fact-intensive
inquiries that should typically be left for juries to decide”).

Scope Note for § 4: Repeated or continuous tortious conduct by a defendant against a
plaintiff raises the question of when the statute of limitations begins to run. Ordinarily, the rules
of §§ 2 and 3 apply for each tort in a series of similar torts or for each day of continual tortious
conduct. See Illustration 1. The rules of §§ 2 and 3 also apply when a discrete injury manifests as

the result of continued exposure. See Illustration 2. However, in a narrow class of cases
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denominated “continuing torts,” the statute of limitations is modified from that provided in §§ 2
and 3 and is addressed in § 4. See Illustrations 3, 4, and 5.

Illustrations:
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1. David pitches a tent in Joe’s backyard each night and sleeps there, departing each
morning. David’s conduct is not a continuing tort for purposes of this Section because each
night David occupies Joe’s property gives rise to a separate and identifiable injury.
Accordingly, the statute of limitations for each night’s trespass accrues at the later of the
times specified in §§ 2 and 3. The application of the general rules of §§ 2 and 3 to repeated
and continuous tortious conduct is discussed in Comments ¢ and e(7) below.

2. Charlie, employed by a cleaning company, performs daily maintenance work at
Chemco. While at Chemco, he is, on a daily basis, negligently exposed to unsafe
concentrations of benzene. Charlie is diagnosed with the discrete harm of leukemia 23
years into his employment, while he is still working for the cleaning company and
performing daily maintenance work at Chemco, and, at that time, he also learns that the
leukemia was caused by his exposure to Chemco’s benzene. Leukemia is a disease whose
severity, once it develops, is unaffected by further exposure. Charlie brings suit five years
later, at a time when the statute of limitations has run measured from the date of Charlie’s
diagnosis but has not run measured from Charlie’s last exposure to benzene at Chemco.
Because Charlie’s leukemia is a nonprogressive disease that manifested at a discrete point
in time, Charlie’s claim is not for a continuing tort under this Section, and so the special
rules of § 4(a), (b), and (c) do not apply. Instead, accrual of the statute of limitations is
determined by §§ 2 and 3. Under §§ 2 and 3, the statute of limitations began to run on the
date of Charlie’s diagnosis, which is when Charlie’s cause of action became legally
cognizable and was discovered. Thus, Charlie’s suit is untimely.

3. While building her new home, Tristan lays the concrete foundation so that it
encroaches six inches into Buster’s property. Tristan’s conduct constitutes a permanent
trespass, a continuing tort for purposes of § 4(a). Accordingly, the statute of limitations
begins to run for all of Tristan’s trespassing at the time specified in §§ 2 and 3 for the initial
trespass. The application of § 4(a) is discussed in Comments d and e below.

4. Sam, Marjorie’s coworker, taunts, criticizes, and humiliates her at work nearly

every day for six years, and this extreme and outrageous conduct causes Marjorie’s mental
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and physical health gradually to deteriorate. No part of Marjorie’s diminution of physical
health or emotional tranquility can be attributed to any particular act by Sam. Sam’s tort is
a continuing tort for purposes of § 4(b), and the statute of limitations does not begin to run
until after the cessation of Sam’s tortious conduct. The application of § 4(b) is discussed
in Comment f below.

5. Woodley is shopping at Greyson Mini Mart, and a Mini Mart employee falsely
accuses him of shoplifting. Mini Mart proceeds to hold Woodley in its store “interrogation
area” for two days. Woodley’s claim against Greyson Mini Mart for false imprisonment is
a continuing tort for purposes of § 4(c). Pursuant to § 4(c), Woodley’s claim for false
imprisonment only accrues when the false imprisonment ends. The application of § 4(c) is

discussed in Comment g below.

§ 4. When the Statute of Limitations Begins to Run—Continuing Torts

Certain repetitive or continuous conduct by a defendant against a plaintiff gives rise
to a “continuing tort.” In such cases, special rules, other than those set forth in §§ 2 and 3,
govern when the statute of limitations accrues. These special rules apply in the following
narrow circumstances:

(a) If a rule of law requires all damages resulting from repeated or continuous tortious
conduct to be sought in a single action, the statute of limitations begins to run as soon as the
statute of limitations begins to run for any tort that is part of the continuing tort.

(b) If the plaintiff’s injury is a cumulative and progressive result of repeated or
continuous tortious conduct, none of which separately causes identifiable discrete cognizable
injury, and if further exposures to the defendant’s tortious conduct incrementally exacerbate
the plaintiff’s condition, the statute of limitations does not begin to run until after the
cessation of the tortious conduct affecting the plaintiff.

(c) If the cause of action is for false imprisonment, the statute of limitations begins to

run only after the cessation of the false imprisonment.

Comment:

a. Sources and cross-references.

b. This Section addresses continuing torts, not continuing injury from a completed tort.
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¢. Recurring and continuous torts not specified in Subsections (a), (b), and (c) are subject to the
normal accrual rules of § 2 (all-elements rule) and § 3 (discovery rule).

d. Subsection (a): statute of limitations starts to run for the entire series as soon as it starts to

run for any tort in the series.

Applications of Subsection (a).

Subsection (b): no single tort in the series separately causes identifiable discrete injury.

Subsection (c): false imprisonment.

Effect of plaintiff’s discovery of the tort.

=0 S e

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. In particular, this Section supersedes § 899, Comment d. The
terms “plaintiff” and “defendant” include potential plaintiffs and defendants for an action that has
not yet been brought. For the doctrine of laches applicable to suits for injunctions and other specific
relief, see Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3, 2024). This Section
and the other Sections in Part 1 are subject to the contrary terms of any applicable statute. See § 1,
Comment c. The rules in this Section are applied separately to each cause of action by each plaintiff
against each defendant. See § 1, Comment g.

b. This Section addresses continuing torts, not continuing injury from a completed tort. The
rules stated in this Section are limited to continuing torts, as specified in Subsections (a), (b), and
(¢). They do not apply to cases involving continuing or ongoing injury from a completed tort. Such
cases are governed instead by the rules stated in § 2, Comment e and § 3, Comment g. Pursuant to
those rules, once the statute of limitations has started to run on a tort cause of action, the subsequent
deterioration of the plaintiff’s condition does not restart the running of the statute of limitations.
Hlustration:

6. Priscilla’s knee is injured in a collision with an automobile driven by Dean. In
the years after the collision, Priscilla’s injury to her knee repeatedly flares up and morphs
into chronic arthritis, traceable to the accident. This is not a continuing tort within the
meaning of Subsections (a), (b), and (c). Priscilla has a single cause of action against Dean
for all of her injuries resulting from the collision, and the statute of limitations starts to run
on that cause of action at the later of the times specified by § 2 (all-elements rule) or § 3
(discovery rule).

However, as explained in § 2, Comment d and § 3, Comment g, if the plaintiff who is

suffering from one injury later manifests a separate and distinct injury owing to the defendant’s
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tortious conduct, and if that separate injury was speculative and unforeseeable at the time of the
first injury, the statute of limitations on the second injury does not accrue until that second injury
manifests.

¢. Recurring and continuous torts not specified in Subsections (a), (b), and (c) are subject
to the normal accrual rules of § 2 (all-elements rule) and § 3 (discovery rule). If a tort is not a
continuing tort pursuant to Subsections (a), (b), and (c), the statute of limitations on that tort begins
to run anew each time a new tortious act inflicts injury or each day in which wrongful conduct
takes place continuously, at the later of the times specified by § 2 (all-elements rule) or § 3
(discovery rule). Subsections (a), (b), and (c) specify what constitute continuing torts, and if a
repeated or continuous tort does not fall within those Subsections, accrual is not affected by this
Section. See Illustrations 1, 2, 7, 8, and 9. Unless encompassed in the narrow categories addressed
in Subsections (a), (b), and (c), torts are not deemed “continuing” for purposes of this Section and
are, instead, treated in exactly the same way for statute-of-limitations purposes as they would be
treated if they were not part of a series. In such cases, the plaintiff’s claim can encompass all the
torts in the series that are still open under the statute of limitations, but it cannot encompass those
for which the statute of limitations has run.
Ilustrations:

7. April realizes that she can squat in Tomika’s beach house during the winter. So,
each winter in 2018, 2019, and 2020, April does just that. In 2022, Tomika sues April for
damages for trespass. When April defends, citing the jurisdiction’s two-year statute of
limitations, Tomika claims that the trespass qualifies as a “continuing tort.” Tomika is
wrong. Although April did occupy the beach house for extended periods of time, the tort
was not a continuing tort as specified in Subsections (a), (b), and (c) because, inter alia,
each day of home occupation caused actionable injury, and the occupation could have been
ended at any time. Because this is not a continuing tort, the statute of limitations begins to
run anew for each day of trespass at the later of the times specified by § 2 (all-elements
rule) or § 3 (discovery rule). Tomika’s action for trespass can only encompass those acts
of trespass that are still open under the statute of limitations.

8. Karen, a meat inspector employed by the government, is assigned to work at
Flubem, a chicken-processing plant. In 2023, Karen files suit against Flubem alleging that,

from 2010 through 2023, Flubem periodically exposed her to toxic smoke and that the toxic
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mix caused her to develop pancreatic cancer, a discrete harm whose severity is unaffected

by post-disease exposure. Karen was first diagnosed with pancreatic cancer in 2014 when

she was told the cancer was due to her toxic-smoke exposure at Flubem. Karen’s cause of
action based on pancreatic cancer is not a continuing tort under this Section. It accrued in

2014, and the statute of limitations for her cancer began to run at that time pursuant to §§ 2

and 3, such that it had expired by the time Karen brought her suit.

d. Subsection (a): statute of limitations starts to run for the entire series as soon as it starts
to run for any tort in the series. In certain exceptional situations in which a rule of law requires
that all damages from repetitive or continuous torts be sought in a single action, as described in
Subsection (a), the statute of limitations starts to run for the entire series of continuing torts as soon
as it starts to run for any tort in the series. This rule has dramatic implications. It means that, as
soon as the statute of limitations has run on the first tort in the series to accrue, it has run on all
torts in the series—even if those torts, considered individually, would still be within the statute-
of-limitations period, and even if the torts have not been committed yet. In effect, the rule of
Subsection (a) gives the defendant a license to continue to commit the same torts into the indefinite
future, simply because the statute of limitations has run on the first tort in the series (subject only
to the possibility that injunctive relief might be permitted by the doctrine of laches restated in
Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3, 2024)).

Such a result should be countenanced only when there is a very strong justification for it.
Thus, the rule of Subsection (a) is limited to situations in which the cause of action is governed by
a rule that requires all damages from the continuing tort to be sought in a single action. In order
for Subsection (a) to apply, it is not enough that it would be possible to bring a single action for
all damages resulting from a continuing tort. Subsection (a) applies only when the rule of law
governing the cause of action requires that all damages from the continuing tort must be sought in
a single action.

Subsection (a) does not apply to recurring or continuous torts resulting in personal injury.
Such torts are governed either by the normal accrual rules of § 2 (all-elements rule) and § 3
(discovery rule) (see Comment c) or by the special rule of Subsection (b) (see Comment f).

e. Applications of Subsection (a)

(1) Permanent versus continuing nuisance and trespass. In applying the statute of

limitations to causes of action for nuisance and trespass, courts distinguish between permanent and
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continuing nuisance and trespass. The factors most often used by courts to determine whether
nuisance and trespass are permanent are: whether or not the nuisance and trespass are of a
physically permanent character, and whether or not they can be abated at a reasonable cost. If
nuisance and trespass are determined to be permanent, the law requires that all resulting damages
must be sought in a single action and that such an action must be brought within the statute-of-
limitations period following the first accrual of the cause of action. In other words, permanent
nuisance and trespass constitute a continuing tort within the meaning of Subsection (a), and
therefore the statute of limitations starts to run on all claims for damages as soon as it starts to run
for any portion of the permanent nuisance and trespass. This result reflects the importance of
predictability and settled expectations in the context of property relationships.

Continuing nuisance and trespass, by contrast, are subject to the ordinary accrual
rules, under which actions can be brought at any time for torts that are still open under the statute
of limitations. (The terms “continuing nuisance” and “continuing trespass’ have been used by the
courts since the 19th century to describe nuisance and trespass causes of action that are,
nevertheless, subject to the general statute-of-limitations accrual rules. In order to avoid any
possible confusion, it should be noted that continuing nuisance and trespass are not “continuing
torts” within the meaning of this Section.)

Ilustrations:

9. From time to time, Dashawn trespasses on Purdy’s property and cuts and
removes timber. Each of Dashawn’s trespasses causes separately identifiable actionable
injury, and the trespasses could be stopped at any time. None of the three categories in
Subsections (a), (b), and (c) apply, and so although Dashawn’s intrusions constitute a
continuing trespass, they are not a continuing tort as defined by this Section. Because
Dashawn’s intrusions are not a continuing tort, the general statute of limitations applies.
Under that rule, the statute of limitations begins to run separately for each act of trespass
at the later of the times specified by § 2 (all-elements rule) or § 3 (discovery rule). Purdy
can bring an action at any time for all acts of trespass on which the statute of limitations
has not run at that time. See also Illustration 7.

10. Dogged Development Company constructs a 40-story office tower. The tower
encroaches by six inches on neighboring property owned by Peerless Real Estate LLC.

Abating the encroachment would require destroying and rebuilding the tower, at a cost
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many times in excess of the damages to which Peerless is entitled. Therefore, the case is
one of permanent trespass—and it is a continuing tort pursuant to Subsection (a). Under
Subsection (a), Peerless must bring an action for all of its damages at the later of the times
specified by § 2 (all-elements rule) or § 3 (discovery rule), measured from Peerless’s first
actionable injury. (This Illustration does not address the availability of injunctive relief, an
issue which is discussed in Restatement Third, Torts: Remedies §§ 50, 53 (Tentative Draft
No. 3, 2024).) See also Illustration 3.

(2) Single publication rule in defamation cases. Under the single-publication rule
applied in defamation cases, “[a] radio or television broadcast, edition of a book or newspaper,
exhibition of a movie or video, or posting on an online site” is treated as “a single publication so
long as it remains substantially unaltered.” See Restatement Third, Torts: Defamation and Privacy
§ 5(3) (Preliminary Draft No. 4, 2024). Only a single “action for damages may be maintained” for
such a single publication, “regardless of the number of copies distributed.” Id. § 5(4)(a). The
single-publication rule “protects defendants from the prospect of excessive damages and from the
multiplicity of actions that might otherwise result.” Id. § 5, Comment c. “[C]ourts often indicate
that a purpose of the single-publication rule is to prevent endless retriggering of the statute of
limitations for a defamation action.” Id. § 5, Comment i. Under the single-publication rule, most
courts rule that the statute of limitations begins to run at the time of the first publication, regardless
of how many subsequent publications are also included in the single publication. Id. Thus, under
the single-publication rule, defamation is a continuing tort as defined by Subsection (a).

(3) Trade secret misappropriation. The Uniform Trade Secrets Act, enacted in 48
states, provides that a continuing trade secret misappropriation constitutes a single claim for which
the statute of limitations starts to run when the misappropriation is discovered or by the exercise
of reasonable diligence should have been discovered. UNIF. TRADE SECRETS ACT § 6 (UNIF. L.
CoMM’N 1979) (amended 1985). The federal Defend Trade Secrets Act contains a similar
provision. See 18 U.S.C. § 1836(d). Under these statutes, trade secret misappropriation is a
continuing tort as defined by Subsection (a). This rule discourages prospective plaintiffs from
adopting a wait-and-see approach in order to determine whether the misappropriation of their trade
secrets will be commercially successful before deciding whether to bring an action.

[ Subsection (b): no single tort in the series separately causes identifiable discrete injury.

Subsection (b) applies to cases in which the plaintiff’s injury is the cumulative result of a series of
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continuing torts no one of which separately causes identifiable actionable injury and in which

further exposure to the defendant’s tortious conduct incrementally exacerbates the plaintiff’s

condition. In such instances, pursuant to Subsection (b), the statute of limitations does not start to

run on any of the torts in the series until after the continuing torts against the plaintiff have ceased.
Hlustration:

11. Same facts as Illustration 8, except that, in addition to pancreatic cancer, Karen

alleges that, in negligently exposing her to toxic smoke, Flubem also caused her to suffer

a breathing ailment, which is progressive such that additional exposure exacerbates the

severity of her breathing disease. In her suit commenced in 2023, Karen still cannot recover

for the pancreatic cancer because that claim is time-barred, but she can recover for the
breathing ailment caused by exposure to toxic smoke because that is a continuing tort

pursuant to Subsection (b).

As the black letter of Subsection (b) indicates, Subsection (b) operates only to defer the
accrual of a cause of action that might otherwise be argued to accrue before the cessation of the
tortious conduct; it does not accelerate the accrual of a cause of action that has not yet accrued at
the time of the cessation of the tortious conduct. The function of the Subsection (b) exception is to
allow the limitations period to stretch backward to cover the entire period of a continuing tort when
the causation of the plaintiff’s injury cannot be assigned to any particular time within that period.
Subsection (b) is not intended to cause, and does not cause, the premature accrual of a cause of
action that has not yet accrued at the time of the cessation of the tortious conduct—a situation that
may occur, for example, because the plaintiff does not yet know of the injury or because no legally
cognizable injury has yet occurred. See Illustration 12.

Ilustration:
12. Same facts as Illustration 4, involving employment harassment for six years.

The abuse occurs from 2014 until 2020, when Marjorie leaves her employment and no

longer suffers Sam’s abuse. In 2023, as a result of the accumulated abuse she previously

suffered from Sam, Marjorie is diagnosed with stress cardiomyopathy. Marjorie suffered a

continuing tort for purposes of this Section, but Marjorie’s claim for stress cardiomyopathy

did not accrue in 2020, at the time Marjorie left her employment. Instead, pursuant to §§ 2

and 3, Marjorie’s claim for stress cardiomyopathy did not accrue until she was diagnosed

with it.
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1 Subsection (b) frequently finds application in medical malpractice cases in which the

2 defendant has treated the plaintiff over a period of time, and the plaintiff’s injury cannot be

3 separately traced to any single act of malpractice.

4 Illustration:

5 13. Daniel, a physician, treats Patricia over a period of more than 20 years. During

6 the course of treatment, Daniel allegedly commits medical malpractice by continuously

7 prescribing a habit-forming drug to which Patricia becomes addicted. Patricia suffers injury,

8 including movement disorders, as a cumulative result of Daniel’s entire course of treatment;

9 no portion of Patricia’s injury can be separately identified as a result of any particular act
10 of malpractice, and each act by Daniel incrementally exacerbated Patricia’s condition.
11 Pursuant to Subsection (b), Daniel’s tort is a continuing tort, and the statute of limitations
12 does not start to run on Patricia’s claim for medical malpractice against Daniel until after
13 the entire course of treatment ends. (This Illustration tables the question whether Patricia’s
14 cause of action against Daniel may also be affected by the continuous treatment rule,
15 addressed in § 7.)
16 Subsection (b) also finds application in cases of intentional infliction of emotional distress

17  in which the plaintiff’s cause of action is based on the cumulative result of the defendant’s entire
18  course of conduct.

19  Illustration:

20 14. Over a period of more than 10 years, Derek subjects his wife, Pauline, to a
21 pattern of verbal and physical abuse, until the marriage finally ends in divorce. Soon after
22 the divorce, Pauline sues Derek for intentional infliction of emotional distress. Pauline’s
23 cause of action is a continuing tort pursuant to Subsection (b) because it is based on the
24 cumulative effect of Derek’s abusive conduct during the marriage, not on any particular
25 abusive act, and each abusive action caused Pauline to suffer incremental emotional
26 distress. Pursuant to Subsection (b), the statute of limitations did not start to run on
27 Pauline’s claim of intentional infliction of emotional distress until after the conduct ended.
28 See also Illustration 4.

29 g. Subsection (c): false imprisonment. False imprisonment is a continuing tort pursuant to

30  Subsection (c). As such, the statute of limitations does not start to run on a cause of action for false

31  imprisonment until the false imprisonment ends. See Illustration 5. Accepted by the vast majority
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of states, this rule recognizes the reality that in many, if not most, cases, a plaintiff subjected to
false imprisonment may face serious obstacles to bringing an action while confined.

h. Effect of plaintiff’s discovery of the tort. Some courts have stated that the plaintiff’s
discovery of the tort terminates the effect of any continuing tort rule. This Section rejects any such
limitation. This Section’s rules are not based upon the plaintiff’s ability or inability to discover the
plaintiff’s cause of action. The rules set forth in Subsections (a), (b), and (c) therefore govern the

continuing torts specified in those Subsections, regardless of any discovery.

REPORTERS’ NOTE

Comment a. Sources and cross-references. For a colorful expression of judicial frustration
with the state of the law on the application of statutes of limitations to continuing torts, see Nesti
v. Vt. Agency of Transp., 2022 WL 1242673, at *6 n.4 (Vt. Super. Ct. 2022) (“[P]erhaps the
defining characteristic of the ‘continuing tort doctrine’ is its signal lack of clear, articulable
principles to guide future decision. Thus, in most respects, it is the antithesis of legal doctrine, a
wild, riderless horse that responds unpredictably, if at all, to any attempt to rein it in through clear
doctrinal commands.”), aff’d, 296 A.3d 729, 741-742 (Vt. 2023). This Section attempts to provide
the clear, articulable rules that the Nesti court found to be lacking.

For surveys of the application of statutes of limitations to continuing torts, see Lebanon
Cnty. Emps.” Ret. Fund v. Collis, 287 A.3d 1160, 1196-1201 (Del. Ch. 2022) (stating that, when
deciding on accrual method, “commentators recommend considering the gravamen of the claim
and the nature of the harm, the accrual method’s ability to maximize the equities and efficiencies
of litigation, and the extent to which the method appropriately balances the policy considerations
associated with statutes of limitations™); Kyle Graham, The Continuing Violations Doctrine, 43
GONz.L.REV. 271, 326 (2007) (concluding that courts should consider “whether treating the claim
as continuing in nature will promote equity or efficiency interests more effectively than the
application of other accrual and tolling options”). See also DOUGLAS LAYCOCK & RICHARD L.
HASEN, MODERN AMERICAN REMEDIES: CASES AND MATERIALS 1015-1022 (5th ed. 2019).

A series of decisions in Michigan exemplifies the confusion engendered by the use of the
term “continuing torts rule” and its synonyms. In the first decision in the series, the Michigan
Supreme Court abrogated the “continuing violations doctrine” (by which it meant the exception
restated in Subsection (b) of the present Section). Garg v. Macomb Cnty. Cmty. Mental Health
Servs., 696 N.W.2d 646, 655-659 (Mich. 2005). This led an intermediate appellate court to hold
that it could no longer apply the general rule described in Comment ¢ to recurring nuisance and
trespass. Marilyn Froling Revocable Living Tr. v. Bloomfield Hills Country Club, 769 N.W.2d
234, 255-251 (Mich. Ct. App. 2009). The Michigan Supreme Court subsequently clarified that its
prior holding did not apply to situations governed by Comment c. Twp. of Fraser v. Haney, 983
N.W.2d 309, 313-314 (Mich. 2022). To reduce the risk of this kind of confusion, this Restatement
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does not use the term “continuing torts rule” or any other term that implies that there is a single
rule governing the application of statutes of limitations to continuing torts.

Comment b. This Section addresses continuing torts, not continuing injury from a completed
tort. For cases holding, consistent with Comment b, that the statute-of-limitations rules applicable
to continuing torts do not apply to continuing injury from a completed tort, see, e.g., Smith v. State,
282 P.3d 300, 304-305 (Alaska 2012) (ruling that continuing tort doctrine applies to an “ongoing
series of incidents,” not to “an initial violation that causes alleged permanent harm”); Woodward v.
Olson, 107 So. 3d 540, 544-545 (Fla. Dist. Ct. App. 2013) (ruling that continuing tort doctrine does
not apply to ongoing effects of completed torts); No Drama, LLC v. Caluda, 177 So. 3d 747, 752
(La. Ct. App. 2015) (declining to apply continuing tort doctrine to abuse-of-process claim, because
continuing tort doctrine does not apply to ongoing effects of original tort); Cooley v. Pine Belt Oil
Co., Inc., 334 So. 3d 118, 127-128 (Miss. 2022) (reaffirming that continuing tort doctrine does not
apply to continuing effects of completed tortious act); State v. Erie MetroParks, 923 N.E.2d 588,
594-595 (Ohio 2010) (holding that continuing tort doctrine does not apply to continuing effects of
past act); Brandt v. County of Pennington, 827 N.W.2d 871, 876 (S.D. 2013) (“[I]n order for a tort
to be a continuing tort, all of the elements of the tort must continue, not just the damages from the
tort.”); Pinder v. Duchesne Cnty. Sheriff, 478 P.3d 610, 626 (Utah 2020) (holding that continuing
tort doctrine does not apply to continuing harm resulting from single tortious act).

Comment c. Recurring and continuous torts not specified in Subsections (a), (b), and (c)
are subject to the normal accrual rules of § 2 (all-elements rule) and § 3 (discovery rule). Cases
applying the general accrual rules, and distinguishing situations covered by the exceptional rules
of Subsections (a), (b), and (c¢), include Rodrigue v. Olin Emps. Credit Union, 406 F.3d 434, 440-
444 (7th Cir. 2005) (applying Illinois law) (ruling that continuing tort doctrine applies when a
cause of action arises not from individually identifiable wrongs but from a series of acts considered
collectively, so that conversion of hundreds of embezzled checks over a period of years gave rise
to a separate cause of action for each conversion, to which statute of limitations would be applied
individually); Chakra 5, Inc. v. City of Miami Beach, 254 So. 3d 1056, 1065 (Fla. Dist. Ct. App.
2018) (explaining that “[a] continuing tort is thus perhaps best understood as a tort in which the
wrong cannot be described as a discrete event,” and “[t]he fact that multiple discrete acts occurred
over a period of time does not convert those acts into a continuing tort,” so claims based on injuries
prior to limitations period are untimely); Davies v. West Pub’g Co., 622 N.W.2d 836, 841-842
(Minn. Ct. App. 2001) (holding that continuing tort doctrine did not apply to series of distributions,
each of which was a separate and distinct act that could have been challenged by plaintiffs, and
limiting recovery to damages for distributions made within limitations period); Alston v. Hormel
Foods Corp., 730 N.W.2d 376, 381-384 (Neb. 2007) (ruling that claim for damages caused by
continuing tort can be maintained for damages caused by conduct within the limitations period,
and stating that, seen in this light, “continuing tort doctrine” is not a separate doctrine so much as
a straightforward application of basic principles); Covington v. Walker, 819 N.E.2d 1025, 1028
(N.Y. 2004) (explaining that, under continuous wrong doctrine, “repeated offenses are treated as
separate rights of action and the limitations period begins to run as to each upon its commission™);
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Quality Built Homes Inc. v. Town of Carthage, 813 S.E.2d 218, 226 (N.C. 2018) (“[T]he
‘continuing wrong’ doctrine does nothing more than provide that the applicable limitations period
starts anew in the event that an allegedly unlawful act is repeated”).

The majority of courts limit the meaning of “continuing torts” to those torts subject to the
special rules of Subsections (a), (b), and (c). See, e.g., Kovacs v. United States, 614 F.3d 666, 676
(7th Cir. 2010) (applying Illinois law) (“The [continuous tort] doctrine applies when ‘a tort
involves a continued repeated injury’ and ‘the limitation period does not begin until the date of the
last injury or when the tortious act ceased.’”’); Sunrise Resort Ass’n Inc. v. Cheboygan Cnty. Rd.
Comm’n, 999 N.W.2d 423, 430 (Mich. 2023) (“As we recently explained, the continuing-wrongs
doctrine provided plaintiffs a method to ‘reach back to recover for wrongs that occurred outside
the statutory period of limitations’ when there were distinctive wrongs within a continuing series.”).
But see, e.g., Alston v. Hormel Foods Corp., 730 N.W.2d 376, 383 (Neb. 2007) (“[The]
‘continuing tort doctrine’ is not a separate doctrine, or an exception to the statute of limitations, as
much as it is a straightforward application of the statute of limitations: It simply allows claims to
the extent that they accrue within the limitations period.”).

Comment d. Subsection (a): statute of limitations starts to run for the entire series as soon
as it starts to run for any tort in the series. As described in the Reporters’ Note to Comment e, the
cases that apply the rule of Subsection (a) generally involve causes of action that require all
damages from a continuing tort to be brought in a single action, as stated in Subsection (a). The
Missouri Supreme Court held in Davis v. Laclede Gas Co., 603 S.W.2d 554, 556 (Mo. 1980),
relying on Developments in the Law: Statutes of Limitations, 63 HARV. L. REV. 1177, 1205-1206
(1950), that the same rule should apply whenever all damages from a continuing tort, past and
future, are capable of ascertainment in a single action, but this extension of the rule has not been
generally followed, and this Restatement does not adopt it, for the reasons stated in Comment d.

Comment e. Applications of Subsection (a)

(1) Permanent versus continuing nuisance and trespass. On nuisance and trespass
generally, see Restatement of the Law Fourth, Property Volume 2, Division I, §§ 1.1, 1.3-1.5 (AM.
L. INST., Tentative Draft No. 2, 2021) (trespass); id. §§ 2.1-2.4 (AM. L. INST., Tentative Draft No.
3,2022) (private nuisance); id. §§ 1.2A-1.2F (AM. L. INST., Tentative Draft No. 4, 2023) (trespass).

For examples of the extremely voluminous case law distinguishing between permanent and
continuing nuisance and trespass for statute-of-limitations purposes, see, e.g., Beatty v. Wash.
Metro. Area Transit Auth., 860 F.2d 1117, 1122-1126 (D.C. Cir. 1988) (applying District of
Columbia law) (finding issue of fact as to whether nuisance arising from vibrations caused by
subway trains was permanent or continuing); Whittle v. Weber, 243 P.3d 208, 216-217 (Alaska
2010) (holding that, under theories of continuing trespass or nuisance, each harmful act constitutes
a new cause of action for statute-of-limitations purposes, and a nuisance is continuing if it can be
discontinued or abated); Starrh & Starrh Cotton Growers v. Aera Energy LLC, 63 Cal. Rptr. 3d 165,
170-171 (Ct. App. 2007) (explaining that “[a] permanent trespass is an intrusion on property under
circumstances that indicate an intention that the trespass will be permanent,” in which case the
“cause of action accrues and the statute of limitations begins to run at the time of entry”); Oglethorpe
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Power Corp. v. Forrister, 711 S.E.2d 641, 643-646 (Ga. 2011) (determining that statute of
limitations barred recovery for nuisance, consisting of noise and vibration that had increased only
in degree since power plant began operation); Ray v. Ashland Oil, Inc., 389 S.W.3d 140, 148-149
(Ky. Ct. App. 2012) (holding that, when the injury to the land is permanent and cannot be remedied
at an expense reasonable in relation to the damage, only a one-time recovery brought within the
limitation period is allowed); Jacques v. Pioneer Plastics, Inc., 676 A.2d 504, 506-508 (Me. 1996)
(ruling that abatability is deciding factor in determining whether nuisance or trespass is permanent
or continuing); Christian v. Atlantic Richfield Co., 358 P.3d 131, 140-146 (Mont. 2015) (holding
that whether trespass or nuisance is permanent or continuing depends on standard of reasonable
abatability); Russo Farms, Inc. v. Vineland Bd. of Educ., 675 A.2d 1077, 1084-1086 (N.J. 1996)
(ruling that a nuisance is continuing when it is result of a condition that can be physically removed
or legally abated and permanent when it cannot physically be removed); Hager v. City of Devils
Lake, 773 N.W.2d 420, 430 (N.D. 2009) (“When the cause of the injury is a permanent structure
and injunctive relief is not appropriate or practical, the injury gives rise to only one cause of action,
not a series of actions.”); Sustrik v. Jones & Laughlin Steel Corp., 197 A.2d 44, 46-47 (Pa. 1964)
(holding that, “[1]f a nuisance at the time of creation is a permanent one, the consequences of which
in the normal course of things will continue indefinitely, there can be but a single action,” and the
statute of limitations runs “from the time it first occurred” or “should reasonably have been
discovered”); Forest Lakes Cmty. Ass’n, Inc. v. United Land Corp. of Am., 795 S.E.2d 875, 881-
884 (Va. 2017) (stating that when recurring injuries to property, “in the normal course of things,
will continue indefinitely, there can be but a single action therefor, and the entire damage suffered,
both past and future, must be recovered in that action); Taylor v. Culloden Pub. Serv. Dist., 591
S.E.2d 197, 203-205 (W. Va. 2003) (explaining distinction between permanent and temporary
nuisance in terms of abatability and permanence of injury). But see Wise Bus. Forms, Inc. v. Forsyth
County, 893 S.E.2d 32, 37-38 (Ga. 2023) (stating that when a nuisance is by its nature continuing,
the plaintiff has the option to treat the nuisance as temporary or permanent). See generally Eric C.
Surette, Annotation, Accrual of Claims for Continuing Trespass or Continuing Nuisance for
Purposes of Statutory Limitations, 14 A.L.R.7th Art. 8 (originally published in 2016).

(2) Single-publication rule in defamation cases. On the application of the statute of
limitations to defamation causes of action governed by the single-publication rule, see, e.g.,
Shively v. Bozanich, 80 P.3d 676, 685 (Cal. 2003) (explaining that, under single-publication rule,
statute of limitations for defamation cause of action based on a publication generally is said to
accrue on the “first general distribution of the publication to the public”) (quotation omitted);
Timothy L. Ashford, PC LLO v. Roses, 984 N.W.2d 596, 612-615 (Neb. 2023) (applying single-
publication rule to internet posting); Arthaud v. Fuglie, 987 N.W.2d 379, 381-382 (N.D. 2023)
(following cases from other jurisdictions and holding that the single-publication rule bars
application of the discovery rule when the alleged defamatory communication was made to the
public); Restatement Third, Torts: Defamation and Privacy § 5, Reporters’ Note to Comment i
(AM. L. INST., Preliminary Draft No. 4, 2024) (reviewing cases and analyzing in detail the
standards used by different courts to determine when the statute of limitations begins to run for a
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single publication); Robert A. Brazener, Annotation, What Constitutes “Publication” of Libel in
Order to Start Running of Period of Limitations, 42 A.L.R.3d 807, at § 4 (originally published in
1972) (collecting cases and describing single-publication rule followed by many courts).

(3) Trade secret misappropriation. For an extended discussion of the application of the
statute of limitations under the Uniform Trade Secrets Act, see Gognat v. Ellsworth, 259 P.3d 497,
500-505 (Colo. 2011) (observing that the Uniform Act “has the clear effect of precluding an injured
party from delaying until the misuse of his trade secret has become sufficiently profitable to make
his resort to legal action economically worthwhile). The same rule has been held to apply under the
federal Defend Trade Secrets Act. See Houser v. Feldman, 569 F. Supp. 3d 216, 225-226 (E.D. Pa.
2021). For a contrasting decision in one of the two states that have not adopted the Uniform Trade
Secrets Act, see Andrew Greenberg, Inc. v. Svane, Inc., 830 N.Y.S.2d 358, 362 (App. Div. 2007)
(holding that continuing covert use of trade secrets for commercial advantage is a continuing tort).

Comment f. Subsection (b): no single tort in the series separately causes identifiable discrete
injury. For decisions applying the Subsection (b) exception, see, e.g., Limestone Dev. Corp. v.
Village of Lemont, Ill., 520 F.3d 797, 801 (7th Cir. 2008) (applying federal law) (“The [function]
of the misnamed [continuing violation] doctrine is to allow suit to be delayed until a series of
wrongful acts blossoms into an injury on which suit can be brought. It is thus a doctrine not about
a continuing, but about a cumulative, violation.”) (citation omitted); Heard v. Sheahan, 253 F.3d
316, 319-320 (7th Cir. 2001) (applying 42 U.S.C. § 1983) (stating that a violation is deemed
“continuing,” signifying that plaintiff can reach back to its beginning even if that beginning lies
outside limitations period, when it would be unreasonable to require or even permit plaintiff to sue
separately over every incident of defendant’s unlawful conduct, and distinguishing cases in which
repeated events give rise to discrete injuries); Page v. United States, 729 F.2d 818, 820-823 (D.C.
Cir. 1984) (applying Federal Tort Claims Act) (holding that, in case involving gradual injury from
cumulative impact of years of allegedly tortious treatment, statute of limitations did not accrue until
treatment was terminated); Garneau v. Bush, 838 N.E.2d 1134, 1143 (Ind. Ct. App. 2005)
(explaining that the continuing tort doctrine applies when “entire course of conduct combines to
produce” a single injury, and “[w]hen this doctrine attaches, the statutory limitations period begins
to run at the end of the continuing wrongful act”); Jeffries v. Mills, 995 P.2d 1180, 1188-1189 (Or.
Ct. App. 2000) (characterizing alleged legal malpractice as a continuing tort because the plaintiff
alleged “a single harm ... that [was] the consequence of several allegedly negligent acts and
omissions; . . . [not] a series of harms, any one or several of which might have been actionable at
the time that the individual acts or omissions occurred”); Holland v. City of Geddes, 610 N.W.2d
816, 818 (S.D. 2000) (explaining that “[t]he primary rationale” for the continuing tort rule “is that
when no discrete occurrence in continually wrongful conduct can be singled out as the principal
cause of damage, the law regards the cumulative effect as actionable, and allows the limitations
period to begin when the wrongful conduct ends”). Compare, e.g., Reynolds v. Great N. Ins. Co.,
539 P.3d 930, 933 (Colo. Ct. App. 2023) (stating that application of continuing violation doctrine
has been limited to discrimination cases in Colorado).
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Cases applying the Subsection (b) exception to causes of action for medical malpractice
include Ewing v. Beck, 520 A.2d 653, 661-665 (Del. 1987) (stating that, when treatment over time
was “inexorably related so as to constitute one continuing wrong,” statute of limitations ran from
date of last negligent act); Cunningham v. Huffman, 609 N.E.2d 321, 324-326 (Ill. 1993) (ruling
that, when injury is caused by cumulative results of continuing course of negligent medical
treatment, statute starts to run on termination of treatment); Fedrick v. Quorum Health Res., Inc.,
45 So. 3d 641, 642-643 (Miss. 2010) (ruling that nursing home’s alleged negligent failure to
provide needed feeding assistance fit within definition of continuing tort as one inflicted over a
period of time, so that statute of limitations would run from date when feeding assistance was
provided); Pitt-Hart v. Sanford USD Med. Ctr., 878 N.W.2d 406, 415 (S.D. 2016) (explaining that,
in the context of medical malpractice, continuing tort “doctrine applies when harm is the
cumulative effect of several treatments rather than the result of a single act,” and statute of
limitations commences when wrong terminates); Peteler v. Robison, 17 P.2d 244, 249 (Utah 1932)
(permitting a medical malpractice plaintiff to recover for the entire course of treatment because
“[fJrom the time [defendant] undertook to treat the case until he ceased to treat it he, as alleged,
did so in a negligent . . . manner,” so that whole course of treatment constituted but one cause of
action); Caughell v. Grp. Health Coop. of Puget Sound, 876 P.2d 898, 901-906 (Wash. 1994)
(ruling that, when plaintiff asserts claim for continuing negligent medical treatment, the statute of
limitations starts to run at the time of the last negligent act).

Ilustration 13, involving a course of medical treatment lasting more than 20 years, is based
on Caughell, 876 P.2d at 901-906. The Caughell court went on to hold that, if the plaintiff
discovered that the treatment had been negligent, the plaintiff’s recovery would be limited to harm
caused by negligence within the statute-of-limitations period prior to suit. Id. at 908-910. As
explained in Comment /4, this Restatement takes the contrary position.

Among the cases applying the Subsection (b) exception to causes of action for intentional
infliction of emotional distress are Curtis v. Firth, 850 P.2d 749, 752-755 (Idaho 1993) (ruling in
case of alleged continuing spousal abuse that concept of continuing tort originally applied in
property cases should be extended to apply in other limited contexts, including, particularly,
intentional infliction of emotional distress); Feltmeier v. Feltmeier, 798 N.E.2d 75, 86-88 (111. 2003)
(holding that spousal abuse constituting intentional infliction of emotional distress constitutes a
continued whole for prescriptive purposes, so that prescription does not begin to run until conduct
terminates); Bustamento v. Tucker, 607 So. 2d 532, 537-542 (La. 1992) (finding in case involving
intentional infliction of emotional distress through sexual harassment that the continuous nature of
the alleged conduct has the dual effect of rendering such conduct tortious and delaying the
commencement of prescription [the Louisiana civil-law counterpart of the statute of limitations]);
Pierce v. Cook, 992 So. 2d 612, 618-620 (Miss. 2008) (stating that, when a tort involves continuing
or repeated injury, the limitations period begins to run from date of last injury or when tortious acts
cease and finding that plaintiff’s claim for intentional infliction of emotional distress did not accrue
until the date of the divorce decree); Barrington v. Sandberg, 991 P.2d 1071, 1073-1074 (Or. Ct.
App. 1999) (holding that jury could regard defendant’s improper sexual actions as a continuing tort
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because “the incidents did not cause [the plaintiff] emotional distress at the time that they occurred,”
but rather “their full effect came out” and caused severe emotional distress during the limitations
period). Compare, e.g., Davis v. Bostick, 580 P.2d 544, 547-548 (Or. 1978) (holding that continuing
tort doctrine did not apply to claim against divorced husband for intentional infliction of emotional
distress when plaintiff was harmed by each discrete act in series of acts).

Ilustration 14, involving a pattern of verbal and physical spousal abuse, is based on
Feltmeier, 798 N.E.2d at 86-88.

The rule of Subsection (b) is frequently applied in employment discrimination cases under
Title VII of the Civil Rights Act of 1964. See, e.g., Kyle Graham, The Continuing Violations
Doctrine, 43 GONz. L. REv. 271, 301-306 (2007) (summarizing Title VII cases). Because this
Restatement does not address the application of statutes of limitations to statutory causes of action
(see § 1, Comment e), the Title VII cases are not treated in this Restatement.

A minority of decisions have reached the result stated in Subsection (b) in cases that fall
outside the exceptional circumstances described in Subsection (b). See, e.g., Davis v. Farrell Fritz,
P.C., 163 N.Y.S.3d 82, 86 (App. Div. 2022) (stating that, under continuing tort doctrine, statute of
limitations began to run from date of last fraudulent act); Beavers v. Walters, 537 N.W.2d 647,
650 (N.D. 1995) (ruling that repeatedly receiving and retaining royalties known to belong to
another is a continuing tort and that statute of limitations for a continuing tort does not begin to
run until the tortious acts cease). Such decisions are not followed by this Restatement.

Comment g. Subsection (c): false imprisonment. For cases applying the well-established
rule that the statute of limitations does not start to run on a claim for false imprisonment until the
false imprisonment ends, see, e.g., Wallace v. Kato, 549 U.S. 384, 389-390 (2007) (applying 42
U.S.C. § 1983) (recognizing and applying distinctive rule that limitations period begins to run on
an action for false imprisonment when the false imprisonment ends); McCabe v. Craven, 188 P.3d
896, 899-900 (Idaho 2008) (following Wallace); Dunn v. Felty, 226 S.W.3d 68, 70-74 (Ky. 2007)
(following Wallace); Prince George’s County v. Longtin, 19 A.3d 859, 872-877 (Md. 2011)
(following the general rule); Green v. State, 109 N.Y.S.3d 839, 842 (Ct. Cl. 2019) (stating that “the
purpose of measuring accrual of a wrongful confinement cause of action from the claimant’s release
from confinement is to recognize the legal difficulty a confined claimant faces in interposing a
claim”). But see Eaglin v. Eunice Police Dep’t, 319 So. 3d 225, 227-230 (La. 2018) (ruling that
under Louisiana civil law, unlike the common law, period of prescription [the Louisiana civil-law
counterpart of a statute of limitations] runs from commencement of false imprisonment). See
generally M. C. Dransfield, Annotation, When Statute of Limitations Begins to Run Against Action
for False Imprisonment or False Arrest, 49 A.L.R.2d 922 (originally published in 1956).

Claims based on abduction of a child from parental custody (see Restatement Third, Torts:
Liability for Physical and Emotional Harm § 48 J (in Restatement Third, Torts: Miscellaneous
Provisions (Tentative Draft No. 3, 2024)) have evoked differing responses from the courts, with
some decisions holding that the statute of limitations does not start to run until the interference
with parental custody ends, see, e.g., Montgomery v. Crum, 161 N.E. 251, 257-259 (Ind. 1928)
(holding that actions of former husband and his parents in kidnapping daughter and keeping her
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from her mother for nine years constituted one continuous wrong for which statute of limitations
did not begin to run until cessation of acts constituting the wrong), while other decisions hold that
the statute of limitations starts to run as soon as the interference begins, see, e.g., Leonhard v.
United States, 633 F.2d 599, 613-614 (2d Cir. 1980) (applying 42 U.S.C. § 1983) (declining to
apply continuing wrong doctrine to concealment of children pursuant to government witness-
protection program, because government is virtually committed to continue protection for some
period of time, so continuation should not give rise to new or renewed causes of action); Tinker v.
Abrams, 640 F. Supp. 229, 231-233 (S.D.N.Y. 1986) (holding that abduction of children by
noncustodial parent did not constitute continuing wrong and that statute of limitations ran from
time of abduction). Depending on the facts, arguments can be made for both of these results. This
Restatement does not attempt to state a rule to govern such cases.

Comment h. Effect of plaintiff’s discovery of the tort. For cases holding, in accord with
Comment 4, that plaintiff’s discovery of the tort does not terminate the operation of the rules
described herein, see, e.g., Pugliese v. Superior Ct., 53 Cal. Rptr. 3d 681, 686-687 (Ct. App. 2007)
(refusing to invoke discovery rule because a continuing tort is viewed as a whole, and the cause of
action accrues upon the defendant’s cessation of the tortious conduct); Feltmeier v. Feltmeier, 798
N.E.2d 75, 89 (IlI. 2003) (declining to apply discovery rule to a cumulative continuing tort); Coulon
v. Witco Corp., 848 So. 2d 135, 138 (La. Ct. App. 2003) (“The continuous tort doctrine has no
element of knowledge by the plaintiff in order to decide when prescription [the Louisiana civil-law
counterpart of the statute of limitations] will begin to run.”); Litz v. Maryland Dep’t of Env’t, 76
A.3d 1076, 1090 n.9 (Md. 2013) (stating that “the continuing harm doctrine tolls the statute of
limitations regardless of a potential plaintiff’s discovery of the wrong”); Alston v. Hormel Foods
Corp., 730 N.W.2d 376, 384-387 (Neb. 2007) (holding that, regardless of when tort is discovered,
the statute of limitations begins to run with respect to successive tortious acts at the time they each
accrue, because otherwise “the tortfeasor would be free to continue behaving tortiously, without
consequence”). For contrary decisions, see, e.g., Harvey v. Merchan, 860 S.E.2d 561, 568-569 (Ga.
2021) (determining that continuing tort theory applies only when the wrong and the injury are
unknown to the plaintiff, as in case of continuing exposure to unknown hazard resulting from failure
to warn); Markwardt v. Texas Indus., Inc., 325 S.W.3d 876, 894 (Tex. App. 2010) (“[T]he
continuing-tort doctrine is rooted in a plaintiff’s inability to know ongoing conduct is causing her
injury . . . thus, the rationale for the doctrine no longer applies if the claimant has discovered her
injury and its cause and the statute commences to run upon discovery.”).

TOPIC 3
WHEN THE RUNNING OF THE STATUTE OF LIMITATIONS
IS SUSPENDED (TOLLING)

Introductory Note: Rationale and Terminology

a. Rationale of tolling rules.
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b. Terminology: varying usages of the term “tolling.”

a. Rationale of tolling rules. Like the accrual rules of § 2 (all-elements rule) and § 3
(discovery rule), tolling rules are designed to give effect to one of the fundamental purposes of
statutes of limitations, which is to provide plaintiffs with a reasonable legislatively defined period
of time within which to bring an action. See § 1, Comment f; § 2, Comment b; § 3, Comment b.
Tolling rules recognize that, even after the statute of limitations would otherwise start to run,
circumstances may exist or arise that impair a plaintiff’s ability to assert the plaintiff’s claims.
Tolling rules suspend the running of statutes of limitations in certain cases while such
circumstances persist.

Most tolling rules are statutory. Common types of statutory tolling rules are listed, but not
restated at length, in § 5. Certain tolling rules have been developed by the courts as common-law
rules. These common-law tolling rules are restated in §§ 6 through 8.

b. Terminology: varying usages of the term “tolling.” This Restatement reserves the term
“tolling” for rules that suspend the running of the statute of limitations after the statute has begun
to run. Some courts also use the term “tolling” more broadly—including when discussing certain
accrual rules, such as the discovery rule (restated in § 3), and also when discussing doctrines such
as equitable estoppel and fraudulent concealment (restated in §§ 9 and 10) that preclude the
application of the statute of limitations in cases of defendant misconduct. Varying judicial usages
of the term “tolling” may have practical consequences for, among other things, the amount of time

available to plaintiffs to bring an action once the impediment to doing so has been removed.

§ 5. Statutory Tolling Rules
Most tolling rules are created by statute. This Restatement does not restate statutory

tolling rules.

Comment:

a. Sources and cross-references.

b. Common types of statutory tolling rules.

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede

Restatement Second, Torts § 899. In particular, this Section supersedes § 899, Comment f, which
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addressed certain statutory tolling rules. For the doctrine of laches applicable to suits for injunctions
and other specific relief, see Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3, 2024).

b. Common types of statutory tolling rules. Because Restatements generally restate
common-law rather than statutory rules (see § 1, Comment c), and because statutory tolling rules
vary considerably from one jurisdiction to another, this Restatement does not restate statutory
tolling rules. Common types of statutory tolling rules include:

(1) Rules tolling the claims of minors;

(2) Rules tolling the claims of persons with certain mental disabilities; and

(3) Rules tolling claims against persons who are not subject to service of process or are

otherwise not amenable to suit.

§ 6. Continuous Representation

The running of the statute of limitations on a client’s cause of action against a lawyer
or law firm for legal malpractice is tolled for any period of time during which the lawyer or
law firm continues to represent the client with respect to the same or a substantially related

matter.

Comment:

Sources and cross-references.
The continuous representation rule: support and rationale.

. The continuous representation must be with respect to the same or a substantially related matter.
The continuous representation rule applies even if the client is aware of the malpractice.

Continuous representation rule distinguished from continuing legal malpractice.

Application of the continuous representation rule to other professions.
Burden of proof.

a
b

c

d.

e

1. Effect of lawyer’s failure to disclose malpractice.
g

h

i. Judge and jury.

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. The American Law Institute approved the continuous
representation rule in Restatement of the Law Third, The Law Governing Lawyers § 54, Comment
g, and this Section carries forward that rule. For the analogous continuous treatment rule applicable

to medical professionals and institutions, see § 7. For the doctrine of laches applicable to suits for
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injunctions and other specific relief, see Restatement Third, Torts: Remedies § 53 (Tentative Draft
No. 3, 2024). This Section and the other Sections in Part 1 are subject to the contrary terms of any
applicable statute. See § 1, Comment c.

b. The continuous representation rule: support and rationale. The continuous
representation rule, which has been adopted by a majority of states, rests on the commonsense
judgment that the law should not force a client to sue the client’s lawyer or law firm for legal
malpractice while the lawyer or law firm is representing the client with respect to the same or a
substantially related matter. By tolling the statute of limitations while such representation
continues, the continuous representation rule avoids the adverse impact that bringing a legal
malpractice action would have on the continuing lawyer—client relationship, and it gives the lawyer
or law firm an opportunity to mitigate or cure the adverse effects of the malpractice on the client.
The continuous representation rule also avoids giving aid and comfort to the client’s adversaries
by revealing to them the extent to which the malpractice may have prejudiced the client’s position.

Some courts view the continuous representation rule as no more than an application of the
discovery rule restated in § 3. This view is unduly narrow. Even if the client is aware of the
malpractice, the continuous representation rule serves an important function by allowing the
lawyer or law firm the opportunity to attempt to avert the consequences of the malpractice, while
preserving the client’s right to sue for malpractice if the attempt is not wholly successful.

The continuous representation rule is most often applied in the context of legal malpractice.
For that reason, this Section’s black letter and Comments focus principally on the lawyer—client
context. However, as Comment g explains, this Section is not limited to that relationship. The rule
stated herein also applies to certain other professionals.

c. The continuous representation must be with respect to the same or a substantially related
matter. In order for the continuous representation rule to apply, the continuous representation must
be with respect to the same or a substantially related matter. It is not sufficient that the lawyer—
client relationship is ongoing with respect to other unrelated matters. If the lawyer—client
relationship has ended with respect to the subject matter of the malpractice, the reasons for the
continuous representation rule, as described in Comment b, no longer apply. Whether two legal
matters qualify as the same or substantially related can, of course, blur at the margin. However,

beyond recitation of the general principle, the cases do not permit a more detailed definition of
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what constitutes the same or a substantially related matter for purposes of the continuous
representation rule.
Illustrations:

1. Accumulation Corporation regularly acquires other corporations. Regular Law

Firm usually represents Accumulation Corporation in such acquisitions, and also gives

ongoing legal advice to Accumulation Corporation on various topics. In the course of

representing Accumulation Corporation in its acquisition of Acquired Company, Regular

Law Firm commits malpractice. After Regular Law Firm’s representation of Accumulation

Corporation in that acquisition has been completed, the continuous representation rule does

not toll the statute of limitations for Regular Law Firm’s malpractice in that acquisition,

despite the fact that Regular Law Firm continues to represent and advise Accumulation

Corporation with respect to other unrelated matters, including its acquisition of other

corporations.

2. Same facts as Illustration 1, except that, after the closing of Accumulation

Corporation’s acquisition of Acquired Company, Regular Law Firm continues to represent

Accumulation Corporation in making efforts to mitigate or cure the results of Regular Law

Firm’s malpractice in that acquisition. The continuous representation rule tolls the statute of

limitations for that malpractice so long as Regular Law Firm continues to make such efforts.

d. The continuous representation rule applies even if the client is aware of the malpractice.
Some courts reason that the continuous representation rule no longer applies if the client is aware
of the lawyer’s malpractice. As explained in Comment b, this reasoning is unpersuasive. Even if
the client is aware of the malpractice, the basic rationale of the continuous representation rule
continues to be valid: The client should not be forced to sue the lawyer or law firm while the lawyer
or law firm is representing the client with respect to the same or a substantially related matter.

e. Continuous representation rule distinguished from continuing legal malpractice.
Although they both incorporate a version of the word “continue,” continuing legal malpractice and
the continuous representation rule are different. Continuing legal malpractice affects when the
statute of limitations starts to run, while the continuous representation rule tolls the statute of

limitations when it would otherwise have begun to run.
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Continuing legal malpractice may be a continuing tort within the meaning of § 4(b). In
such a case, the statute of limitations starts to run after the conclusion of the continuing legal
malpractice. See Illustration 3.

By contrast, the continuous representation rule addressed in this Section does not address
when the statute of limitations begins to run, but instead folls the running of the statute of
limitations after the statute would otherwise have begun to run. See Illustration 4.

Ilustrations:
3. Same facts as Illustration 1. Accumulation Corporation’s acquisition of Acquired

Company is a complicated and protracted transaction lasting three years. Regular Law

Firm’s malpractice continues during that entire period, and no specific act of malpractice

produces separately identifiable actionable injury. Regular Law Firm’s malpractice is, thus,

a continuing tort within the meaning of § 4(b). Under § 4(b) the statute of limitations does

not begin to run until after the acquisition has been completed. After that point, the

continuing tort rule of § 4(b) no longer applies.
4. Same facts as [llustration 3. As in Illustration 2, after the closing of Accumulation

Corporation’s acquisition of Acquired Company, Regular Law Firm continues to represent

Accumulation Corporation in making efforts to mitigate or cure the results of Regular Law

Firm’s malpractice in that acquisition. As stated in Illustration 2, the continuous

representation rule tolls the statute of limitations for that malpractice so long as Regular

Law Firm continues to make such efforts. The continuous representation rule applies while

Regular Law Firm is making such efforts, even though the continuing tort rule of § 4(b) no

longer applies after the acquisition has been completed.

f- Effect of lawyer’s failure to disclose malpractice. As § 10, Comment f explains, “[i]f the
lawyer’s conduct of a matter gives the client a substantial malpractice claim against the lawyer,
the lawyer must disclose that to the client.” Restatement of the Law Third, The Law Governing
Lawyers § 20, Comment c. As a result, even if the statute of limitations would otherwise start to
run on a client’s cause of action against the lawyer for malpractice after taking account of this
Section’s continuous representation rule, pursuant to § 10, Comment f, the statute of limitations
on a legal malpractice claim does not start to run until the lawyer discloses the arguable malpractice

to the client or until facts that the client knows or reasonably should know clearly indicate that
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malpractice may have occurred. Restatement of the Law Third, The Law Governing Lawyers § 54,
Comment g.

g. Application of the continuous representation rule to other professions. For the analogous
continuous treatment rule applicable to medical professionals and medical institutions, see § 7.
Most courts that have ruled on the question have applied the continuous representation rule to
accountants and architects, and this Restatement adopts that position. Because of insufficient
development in the case law, this Restatement takes no position on whether the continuous
representation rule should be extended to other professions.

h. Burden of proof. The burden of proof is on the plaintiff seeking to invoke the continuous
representation rule. Thus, a plaintiff seeking to defeat the defendant’s statute-of-limitations
defense has the burden of proving that the attorney—client relationship continued with respect to
the same or a substantially related matter.

i. Judge and jury. Whether the requirements of the continuous representation rule are met

is a question for the factfinder.

REPORTERS’ NOTE

Comment b. The continuous representation rule: support and rationale. The continuous
representation rule is the majority rule. See 3 RONALD L. MALLEN, LEGAL MALPRACTICE § 23:45
(2024 update) (“A substantial majority of courts has embraced the doctrine.”). For cases supporting
the continuous representation rule, see, e.g., DeLL.eo v. Nusbaum, 821 A.2d 744, 748-751 (Conn.
2003) (joining majority of states that have adopted continuous representation rule, modified to
apply when plaintiff can show “(1) that the defendant continued to represent [the plaintiff] with
respect to the same underlying matter, and (2) either that plaintiff did not know of the alleged
malpractice, or that the attorney could still mitigate the harm caused by the alleged malpractice
during the continued representation period”); Murphy v. Smith, 579 N.E.2d 165, 167-168 (Mass.
1991) (adopting continuous representation rule in attorney malpractice cases); Mullin v. Pendlay,
982 N.W.2d 330, 334 (N.D. 2022) (stating that legal malpractice claim accrues upon discovery
(actual or constructive) of basis for claim or termination of representation, whichever is later);
Smith v. Conley, 846 N.E.2d 509, 512 (Ohio 2006) (applying rule that legal malpractice statute of
limitations starts to run on later of two dates: (1) when client should have known client may have
injury caused by attorney, and (2) when attorney—client relationship terminated). See generally
George L. Blum, Annotation, Attorney Malpractice—Tolling or Other Exceptions to Running of
Statute of Limitations, 87 A.L.R.5th 473, at § 4(a) (originally published in 2001) (citing cases).

A minority of states have declined to apply the continuous representation rule. These include,
for example, Moix-McNutt v. Brown, 74 S.W.3d 612, 613-615 (Ark. 2002) (refusing to adopt
discovery rule or continuous representation rule in the legal malpractice context); Larson & Larson,
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P.A. v. TSE Indus., Inc., 22 So. 3d 36, 46-48 (Fla. 2009) (holding that continuous representation
doctrine is inconsistent with Florida statutes and does not apply in Florida); Hunter, Maclean, Exley
& Dunn, P.C. v. Frame, 507 S.E.2d 411, 415 (Ga. 1998) (declining to adopt continuous
representation rule); Channel v. Loyacono, 954 So. 2d 415, 420-421 (Miss. 2007) (stating that
Mississippi does not follow the continuous representation rule); Clark v. Stover, 242 A.3d 1253,
1256 (Pa. 2020) (declining to apply the continuous representation rule because, as a tolling doctrine,
it is most appropriately viewed as being within the province of the legislature); Epstein v. Brown,
610 S.E.2d 816, 818-820 (S.C. 2005) (refusing to adopt continuous representation rule in place of
discovery rule set forth by the legislature); Story v. Bunstine, 538 S.W.3d 455, 465-469 (Tenn.
2017) (rejecting continuous representation doctrine, while acknowledging that it has been adopted
by a majority of jurisdictions). See generally Blum, supra at §§ 4(b)-4(c) (citing cases).

Other cases reach results similar to the continuous representation rule in some situations
by holding that the statute of limitations does not begin to run with respect to malpractice
committed in a legal proceeding until the final determination of the underlying proceeding. See
§ 2, Comment d, and cases cited in the Reporters’ Note thereto. See also John Peter Lee, Ltd. v.
Eighth Jud. Dist. Ct. of State, 2016 WL 327869, at *2-3 (Nev. 2016) (declining to adopt continuous
representation rule in place of litigation malpractice tolling rule, which operates in like manner
and arrives at similar result).

Results similar to the continuous representation rule can also be achieved by means of a
tolling agreement between the client and the lawyer or law firm (see § 11, Comment c), if the
lawyer or law firm is willing to enter into a tolling agreement and the malpractice insurer permits
it. These conditions, however, are not always satisfied.

Decisions explaining the rationale of the continuous representation rule include Shumsky
v. Eisenstein, 750 N.E.2d 67, 70-73 (N.Y. 2001) (stating that continuous representation rule, like
its medical malpractice counterpart, the continuous treatment rule, “recognizes that a person
seeking professional assistance has a right to repose confidence in a professional’s ability and good
faith”; further appreciating the client’s dilemma if the client were required to sue the attorney in
the course of representation) (quotation omitted); VanSickle v. Kohout, 599 S.E.2d 856, 859-860
(W. Va. 2004) (explaining that the continuous representation rule “is designed, in part, to protect
the integrity of the professional relationship by permitting the allegedly negligent attorney to
attempt to remedy the effects of the malpractice” and to prevent the attorney from waiting out the
statute-of-limitations period by continuing to represent the client until the limitations period has
expired) (quotation omitted).

Comment c. The continuous representation must be with respect to the same or a
substantially related matter. For cases illustrating the well-established proposition that the
continuous representation rule requires continuous representation with respect to the same or a
substantially related matter, see, e.g., Michaels v. Greenberg Traurig, LLP, 277 Cal. Rptr. 3d 1, 20-
22 (Ct. App. 2021) (explaining that, under the continuous representation rule, the inquiry is not
whether the attorney—client relationship still exists, but when representation in the specific matter
terminated); Dondlinger v. Nelson, 942 N.W.2d 772, 779 (Neb. 2020) (stating that the continuous
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representation rule requires “continuity of the relationship and services for the same or related subject
matter””) (quotation omitted). The case law does not provide a basis for more detailed standards for
determining when matters are substantially related for purposes of the continuous representation rule.
See generally 3 RONALD L. MALLEN, LEGAL MALPRACTICE § 23:48 (2024 update).

Comment d. The continuous representation rule applies even if the client is aware of the
malpractice. As stated in 3 RONALD L. MALLEN, LEGAL MALPRACTICE § 23:44 (2024 update): “The
policy reasons are as compelling for allowing an attorney to continue efforts to remedy a bad result,
even if some damages have occurred and even if the client is fully aware of the attorney’s error.”

Cases holding (contrary to Comment d) that the continuous representation rule does not
apply if the client is aware of the malpractice are based on the view (rejected in Comment b) that
the continuous representation rule is nothing more than an application of the discovery rule. See,
e.g., Skadburg v. Gately, 911 N.W.2d 786, 795-797 (Iowa 2018); Lyons v. Nutt, 763 N.E.2d 1065,
1070-1071 (Mass. 2002); Dondlinger v. Nelson, 942 N.W.2d 772, 779 (Neb. 2020); cf. Beane v.
Dana S. Beane & Co., P.C., 7 A.3d 1284, 1290-1291 (N.H. 2010) (declining to adopt the
continuous representation doctrine because the case did not involve innocent reliance by a client
which doctrine seeks to protect).

Comment g. Application of the continuous representation rule to other professions. On the
application of the continuous representation rule to accountants, see, e.g., Bambi’s Roofing, Inc.
v. Moriarty, 859 N.E.2d 347, 356-359 & n.6 (Ind. Ct. App. 2006) (extending continuous
representation rule to accountants and citing cases in other jurisdictions); Stokoe v. Marcum &
Kliegman LLP, 24 N.Y.S.3d 267, 268 (App. Div. 2016) (applying continuous representation
doctrine to accountants based upon mutual understanding that accountants could be called upon to
justify their audit findings in a government investigation); Ackerman v. Price Waterhouse, 683
N.Y.S.2d 179, 196-197 (App. Div. 1998) (stating that it is “beyond dispute” that continuous
representation doctrine applies to accountants and finding “ample evidence” to support its
application in this case).

Regarding the application of the continuous representation rule to architects, see, e.g., N.
Mont. Hosp. v. Knight, 811 P.2d 1276, 1279-1281 (Mont. 1991) (applying continuing relationship
rule to architects); N.Y. City Sch. Constr. Auth. v. Ennead Architects, LLP, 49 N.Y.S.3d 462, 463
(App. Div. 2017) (applying continuous representation rule to architects’ attempts to remedy faulty
design of etched-glass windows).

On the application of the continuous representation rule to other professions, see, e.g.,
Messmer v. KDK Fin. Servs., Inc., 83 N.E.3d 774, 779-781 (Ind. Ct. App. 2017) (declining to
extend continuous representation rule to financial-services sector).

Comment h. Burden of proof. For the rule that the burden of proof is on the party seeking
to invoke the continuous representation rule, see, e.g., DeLeo v. Nusbaum, 821 A.2d 744, 749-750
(Conn. 2003) (holding that plaintiff may invoke continuous representation rule when plaintiff can
show “(1) that the defendant continued to represent [the plaintiff] with respect to the same
underlying matter, and (2) either that plaintiff did not know of the alleged malpractice, or that the
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attorney could still mitigate the harm caused by the alleged malpractice during the continued
representation period”).

Comment i. Judge and jury. Cases holding that whether the requirements of the continuous
representation rule are satisfied is a question for the factfinder, unless the evidence is so clear that
no reasonable factfinder could decide the question otherwise, include Michaels v. Greenberg
Traurig, LLP, 277 Cal. Rptr. 3d 1, 20-22 (Ct. App. 2021) (finding genuine issue of fact as to when
representation on specific subject matter terminated); Murphy v. Smith, 579 N.E.2d 165, 168
(Mass. 1991) (finding question of fact as to when defendant’s representation began and when it
was terminated); Mullin v. Pendlay, 982 N.W.2d 330, 335 (N.D. 2022) (ruling that there was a
genuine issue of fact as to when defendant’s representation terminated).

§ 7. Continuous Medical Treatment

The running of the statute of limitations on a patient’s cause of action against a
medical professional or medical institution for medical malpractice is tolled for any period
of time during which the medical professional or medical institution continues to treat the

patient for the same or a substantially related condition.

Comment:

a. Sources and cross-references.

b. The continuous treatment rule: support and rationale.

c. The continuous treatment must be for the same or a substantially related condition.
d. The continuous treatment rule applies even if the patient is aware of the malpractice.
e. The continuous treatment rule distinguished from continuing medical malpractice.

f. Burden of proof.

g. Judge and jury.

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. The continuous treatment rule is the medical counterpart of the
continuous representation rule, which The American Law Institute approved in Restatement of the
Law Third, The Law Governing Lawyers § 54, Comment g, and which is carried forward in § 6.
For the doctrine of laches applicable to suits for injunctions and other specific relief, see
Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3, 2024). This Section and the other
Sections in Part 1 are subject to the contrary terms of any applicable statute. See § 1, Comment c.

b. The continuous treatment rule: support and rationale. The continuous treatment rule

(sometimes called the “continuing care exception”), which tolls the statute of limitations for
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medical malpractice while the patient is being treated by the same medical professional or medical
institution for the same or a substantially related condition, is the majority rule among courts that
are not precluded from adopting it by legislation.

The rationale of the continuous treatment rule is the same as the rationale of the analogous
continuous representation rule, which applies to legal malpractice claims and which is described in
§ 6. It would be incongruous to require a patient to sue a medical professional or medical institution
for medical malpractice while the medical professional or medical institution is still treating the
patient for the same or a substantially related condition. By tolling the statute of limitations during
the course of such treatment, the continuous treatment rule avoids the adverse impact that bringing
a medical malpractice action would have on the ongoing relationship between the patient and the
medical professional or medical institution, and it gives the medical professional or medical
institution an opportunity to mitigate or cure the adverse effects of the malpractice on the patient.

c. The continuous treatment must be for the same or a substantially related condition. In
order for the continuous treatment rule to apply, the ongoing treatment must be for the same or a
substantially related condition. It is not sufficient that the medical professional or medical
institution continues to provide general care to the patient, or continues to provide treatment for
other conditions. Whether two medical conditions qualify as the same or substantially related can,
of course, blur at the margin. However, beyond recitation of the general principle, the cases do not
permit a more detailed definition of what constitutes the same or a substantially related condition
for purposes of the continuous treatment rule.

d. The continuous treatment rule applies even if the patient is aware of the malpractice.
For the same reasons as in the case of the continuous representation rule which applies to legal
malpractice (see § 6, Comment d), the continuous treatment rule addressed in this Section applies
even if the patient is aware of the malpractice. Even if the patient is aware that the medical
professional or medical institution has tortiously inflicted injury, the basic rationale of the
continuous representation rule continues to apply: The patient should not be forced to sue the
medical professional or medical institution while the professional or institution is still treating the
patient for the same or a substantially related condition.

e. The continuous treatment rule distinguished from continuing medical malpractice.
Although they both incorporate a version of the word “continue,” continuing medical malpractice

and the continuous treatment rule are different. Continuing medical malpractice affects when the
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statute of limitations starts to run, while the continuous treatment rule tolls the statute of limitations
when it would otherwise have begun to run.

Continuing medical malpractice may be a continuing tort within the meaning of § 4(b). In
such a case, the statute of limitations does not begin to run until after the conclusion of the
continuing medical malpractice. See [llustration 1.

By contrast, the continuous treatment rule addressed in this Section does not address when
the statute of limitations begins to run, but instead tolls the statute of limitations after the statute
would otherwise have begun to run. See Illustration 2.

Ilustrations:

1. Daniel, a physician, treats Patricia over a period of more than 20 years. During
the course of treatment, Daniel allegedly commits medical malpractice by continuously
prescribing a habit-forming drug to which Patricia becomes addicted. Patricia suffers injury,
including movement disorders, as a cumulative result of Daniel’s entire course of treatment,
and no portion of Patricia’s injury can be separately identified as a result of any particular
act of malpractice. Pursuant to § 4(b), Daniel’s tort is a continuing tort, and the statute of
limitations does not start to run on Patricia’s claim for medical malpractice against Daniel
until after the entire course of negligent treatment ends.

2. Same facts as Illustration 1, except that, after 15 years, Daniel stops prescribing
the drug to which Patricia became addicted. However, for five additional years, Daniel
continues to treat Patricia for conditions, including movement disorders, caused by
Patricia’s prior use of the drug. Because the alleged malpractice has ceased, the continuing
tort rule of § 4(b) no longer applies. However, as a matter of law, the continuous treatment
rule tolls the statute of limitations for as long as Daniel continues to treat Patricia for
conditions caused by her prior use of the drug.

f- Burden of proof. A plaintiff seeking to defeat the defendant’s statute-of-limitations
defense bears the burden of showing an entitlement to the continuous treatment rule. Thus, the
plaintiff has the burden of proving that the medical professional or medical institution continued
to treat the patient for the same or a substantially related condition.

g. Judge and jury. Whether the requirements of the continuous treatment rule are met is a

question for the factfinder.
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REPORTERS’ NOTE

Comment b. The continuous treatment rule: support and rationale. As stated in the
Comment, the continuous treatment rule is the majority rule among courts that are not precluded
from adopting it by legislation. For cases applying the continuous treatment rule, see, e.g., Cefaratti
v. Aranow, 138 A.3d 837, 843-849 (Conn. 2016) (explaining and applying the continuous treatment
rule); Parr v. Rosenthal, 57 N.E.3d 947, 957-960 (Mass. 2016) (adopting continuous treatment rule
for medical malpractice actions); Borgia v. City of N.Y., 187 N.E.2d 777, 778-779 (N.Y. 1962)
(adopting continuous treatment rule); Horton v. Carolina Medicorp, Inc., 472 S.E.2d 778, 780-781
(N.C. 1996) (adopting continuing course of treatment rule and stating that it is a tolling, not an
accrual, doctrine); Frysinger v. Leech, 512 N.E.2d 337, 339-341 (Ohio 1987) (holding that medical
malpractice statute of limitations starts to run “(a) when patient discovers, or in the exercise of
reasonable care and diligence should have discovered, the resulting injury, or (b) when physician—
patient relationship for that condition terminates, whichever occurs later”). For cases applying more
limited versions of the continuous treatment rule, see, e.g., Pledger v. Carrick, 208 S.W.3d 100,
103-104 (Ark. 2005) (explaining that the continuous treatment rule provides that, “[i]f treatment by
the doctor is a continuing course” and patient’s condition “is of such a nature as to impose on the
doctor a duty of continuing treatment and care, the statute does not commence running until
treatment” for the patient’s particular condition “has terminated,” unless patient learns or should
learn of doctor’s negligence) (quotation omitted); Harrison v. Valentini, 184 S.W.3d 521, 523-525
(Ky. 2005) (adopting continuous course of treatment rule for medical malpractice cases, limited by
a requirement of patient good faith); Mitchell v. Baton Rouge Orthopedic Clinic, L.L.C., 333 So.
3d 368, 378 (La. 2021) (clarifying that, in order for continuing treatment rule to suspend prescriptive
period [the Louisiana civil-law counterpart of a statute of limitations], there must be showing
(1) “that the physician provided continued treatment to the patient that is related to the alleged act
of malpractice and that is more than perfunctory,” and (2) “that the physician’s subsequent conduct
classifies as behavior” designed to prevent the plaintiff from asserting a claim, whether it be in the
form of concealment, misrepresentation, fraud, or ill practices); Newton v. Mercy Clinic E. Cmties.,
596 S.W.3d 625, 627-628 (Mo. 2020) (explaining that, under continuing care exception, medical
malpractice statute of limitations does not begin to run if physician’s care is continuing and essential
to recovery); see also Ralph V. Seep, Annotation, Accrual of Cause of Action for Purposes of Statute
of Limitations in Medical Malpractice Actions Under Federal Tort Claims Act—Post-Kubrick
Cases, 101 A.L.R. Fed. 27, at §§ 13(a)-13(b) (originally published in 1991).

Courts refusing to apply the continuous treatment rule frequently do so on the ground that
they are precluded from applying the rule by legislation that specifically governs the statutes of
limitations for medical malpractice actions. See, e.g., Ewing v. Beck, 520 A.2d 653, 658-661 (Del.
1987) (ruling that continuous treatment rule is not accepted in Delaware because the legislature
did not include it in the state’s 1976 medical malpractice legislation); Cunningham v. Huffman,
609 N.E.2d 321, 324 (Ill. 1993) (rejecting continuous course of treatment rule in view of legislative
inaction); Bonin v. Vannaman, 929 P.2d 754, 772-775 (Kan. 1996) (declining to recognize
continuous treatment doctrine in view of legislative omission of continuous treatment rule from
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medical malpractice statute of limitations); Edwards v. Andrews, Davis, Legg, Bixler, Milsten &
Murrah, Inc., 650 P.2d 857, 860 (Okla. 1982) (“[T]he limitation period in medical malpractice
actions as determined by statutory authority negates the application of the continuous treatment
doctrine in Oklahoma.”); Harrison v. Bevilacqua, 580 S.E.2d 109, 112-114 (S.C. 2003) (holding
that adoption of continuous treatment doctrine would run afoul of clearly stated legislative policy);
Stanbury v. Bacardi, 953 S.W.2d 671, 674-677 (Tenn. 1997) (ruling that common-law continuing
medical treatment doctrine has been abrogated by judicial and legislative adoption of discovery
rule in medical malpractice cases). Other cases reject the continuous treatment rule without relying
on legislative action or inaction. See, e.g., Bogue v. Gillis, 973 N.W.2d 338, 342-349 (Neb. 2022)
(ruling that continuous treatment doctrine applies only when there is a continuing course of
negligent treatment and overruling prior inconsistent cases).

For the rationale justifying the continuous treatment rule, see Cefaratti v. Aranow, 138
A.3d 837, 845 (Conn. 2016) (explaining that the continuous treatment doctrine exists to “avoid
creating a dilemma for the patient, who must choose between silently accepting continued
corrective treatment from the offending physician, with the risk that [the patient’s] claim will be
time-barred or promptly instituting an action, with the risk that the physician-patient relationship
will be destroyed”) (quotation omitted); Newton v. Mercy Clinic E. Cmties., 596 S.W.3d 625, 627
(Mo. 2020) (explaining that the rule’s purpose is to ensure that a patient “is not faced with the
impossible choice of either disturbing a course of treatment by initiating suit against a caregiver
or losing a viable cause of action”); Borgia v. City of N.Y., 187 N.E.2d 777, 779 (N.Y. 1962) (“It
would be absurd to require a wronged patient to interrupt corrective efforts by serving a summons
on the physician or hospital superintendent or by filing a notice of claim in the case of a city
hospital.””); Frysinger v. Leech, 512 N.E.2d 337, 341 (Ohio 1987) (stating that the continuous
treatment rule “encourages the parties to resolve their dispute without litigation, and stimulates the
physician to mitigate the patient’s damages”).

Comment c. The continuous treatment must be for the same or a substantially related
condition. For cases holding that, in order for the continuous treatment rule to apply, the continuous
treatment must be for the same or a substantially related condition, see, e.g., Cefaratti v. Aranow,
138 A.3d 837, 844 (Conn. 2016) (explaining that for purposes of the continuous treatment doctrine
“the medical condition for which the patient received ongoing treatment must be connected to the
injury of which the plaintiff complains”); Young v. N.Y. City Health & Hosps. Corp., 693 N.E.2d
196, 198-200 (N.Y. 1998) (ruling that continuous treatment doctrine did not apply when
continuing visits to physician were for illnesses unrelated to alleged malpractice). As stated in the
Comment, the cases do not permit a more detailed definition of what constitutes the same or a
substantially related condition.

Comment d. The continuous treatment rule applies even if the patient is aware of the
malpractice. For cases holding (contrary to Comment d) that the continuous treatment rule does
not apply if the patient is aware of the malpractice, see, e.g., Ratcliff v. Graether, 697 N.W.2d 119,
123-125 (Iowa 2005) (holding that continuous treatment doctrine does not apply when plaintiff is
on inquiry notice and declining to decide whether to reject the doctrine outright); Parr v. Rosenthal,
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57 N.E.3d 947, 960-964 (Mass. 2016) (ruling that continuous treatment tolling ends once plaintiff
has actual knowledge that physician’s negligence was the cause of plaintiff’s injury). These cases
are contrary to the many cases holding that the basic rationale of the continuing treatment doctrine
is that, even when the plaintiff knows that malpractice has occurred, it would be inappropriate to
require the patient to sue while treatment is still ongoing. See Reporters’ Note to Comment b.

Comment e. The continuous treatment rule distinguished from continuing medical
malpractice. Illustration 1, involving a course of medical treatment lasting more than 20 years, is
based on Caughell v. Grp. Health Coop. of Puget Sound, 876 P.2d 898, 901-906 (Wash. 1994).
The Caughell court went on to hold that, if the plaintiff discovered that the treatment had been
negligent, the plaintiff’s recovery would be limited to the statute-of-limitations period prior to suit.
Id. at 908-910. As explained in § 4, Comment 4, this Restatement takes the contrary position.

Comment f. Burden of proof. For cases supporting the rule that the burden of proof is on
the plaintiff seeking to invoke the continuous treatment rule, see, e.g., Pledger v. Carrick, 208
S.W.3d 100, 102 (Ark. 2005) (applying in a continuous treatment case the general rule that “once
it is clear from the face of the complaint that the action is barred by the applicable statute of
limitations period, the burden shifts to the plaintiff to prove by a preponderance of the evidence
that the statute of limitations was in fact tolled”); Cefaratti v. Aranow, 138 A.3d 837, 843-844
(Conn. 2016) (stating that “a plaintiff is required to prove” the elements of the continuous treatment
rule); Horton v. Carolina Medicorp, Inc., 472 S.E.2d 778, 781 (N.C. 1996) (“To benefit from this
doctrine, a plaintiff must show both a continuous relationship with a physician and subsequent
treatment from that physician.”).

Comment g. Judge and jury. Cases holding that whether the requirements of the continuous
treatment rule are satisfied is a question for the factfinder, unless the evidence is so clear that no
reasonable factfinder could decide the question otherwise, include Cefaratti v. Aranow, 138 A.3d
837, 844 (Conn. 2016) (holding that genuine issues of material fact precluded summary judgment
on application of continuous course of treatment doctrine); Newton v. Mercy Clinic E. Cmties.,
596 S.W.3d 625, 628-629 (Mo. 2020) (affirming summary judgment for defendants because there
was no genuine issue of material fact concerning inapplicability of continuing care exception).

§ 8. Equitable Tolling

Equitable tolling suspends the statute of limitations when both of the following
conditions are satisfied:

(a) The plaintiff has been diligently pursuing the plaintiff’s rights, and

(b) Some extraordinary circumstance prevents the plaintiff from bringing a timely

action.

Comment:

a. Sources and cross-references.
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b. The extraordinary circumstances under which equitable tolling applies are not amenable to
restatement by general rules.

c. Egquitable tolling is not a substitute for more specific statute-of-limitations rules.

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. The black letter of this Section is derived from the rule of
equitable tolling formulated by the Supreme Court of the United States as a matter of federal
common law. The terms “plaintiff” and “defendant” include potential plaintiffs and defendants for
an action that has not yet been brought. For the doctrine of laches applicable to suits for injunctions
and other specific relief, see Restatement Third, Torts: Remedies § 53 (Tentative Draft No. 3,
2024). This Section and the other Sections in Part 1 are subject to the contrary terms of any
applicable statute. See § 1, Comment c.

b. The extraordinary circumstances under which equitable tolling applies are not
amenable to restatement by general rules. Because equitable tolling applies only in extraordinary
circumstances, the specific circumstances under which equitable tolling applies are not amenable
to restatement, and no attempt is made to restate those circumstances herein.

Ilustration:

1. Prentice is attacked and left for dead by three assailants who all wear masks to
conceal their identities. Despite the exercise of reasonable diligence, Prentice is unable to
discover the identities of the three assailants until they plead guilty to attempted murder,
years after the tort statute of limitations had expired—and Prentice brings suit soon after
learning the assailants’ identities. In the relevant jurisdiction (and contrary to this
Restatement), the discovery rule (§ 3) and the doctrine of fraudulent concealment (§ 10)
do not apply to concealment of the identities of the defendants. The court may determine
that this case presents an extraordinary circumstance that justifies the application of the
doctrine of equitable tolling to preclude defendants from relying on the statute of
limitations to defeat Prentice’s suit.

Many of the circumstances in which equitable tolling has been applied involve plaintiffs
who have filed a timely action but in the wrong venue or tribunal. As explained in § 1, Comment
e, such procedural matters are outside the scope of this Restatement.

c. Equitable tolling is not a substitute for more specific statute-of-limitations rules.

Equitable tolling is not a substitute for the more specific statute-of-limitations rules restated
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elsewhere in Part 1. If a case falls within the subject matter of a more specific statute-of-limitations
rule, that rule is applied. For example, if a defendant’s conduct misleads a plaintiff into missing
the statute-of-limitations deadline, the rules to be applied are those found in § 9 (equitable estoppel)
and § 10 (fraudulent concealment). If the requirements of more specific rules are not satisfied,
equitable tolling—which is something of a catch-all—may be considered, but the mere fact that
the more specific rules are not satisfied is not in itself an extraordinary circumstance justifying the

application of equitable tolling.

REPORTERS’ NOTE

Comment a. Sources and cross-references. As stated in Comment a, the black letter of this
Section is derived from the rule of equitable tolling formulated by the Supreme Court of the United
States as a matter of federal common law. See, e.g., Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)
(involving federal habeas corpus petition) (“Generally, a litigant seeking equitable tolling bears
the burden of establishing two elements: (1) that he has been pursuing his rights diligently, and
(2) that some extraordinary circumstance stood in his way.”).

Numerous states have formulated the requirements for equitable tolling in similar terms.
Many of the situations in which equitable tolling has been applied to suspend the statute of
limitations would be addressed under this Restatement by more specific provisions of Part 1,
including the discovery rule (§ 3), equitable estoppel (§ 9), and fraudulent concealment (§ 10). See,
e.g., Weaver v. Firestone, 155 So. 3d 952, 957-963 (Ala. 2013) (ruling that plaintiff who was
attacked and left for dead by defendants who wore masks to conceal their identities alleged type
of extraordinary circumstances to which equitable tolling applies); Dean Witter Reynolds, Inc. v.
Hartman, 911 P.2d 1094, 1099 (Colo. 1996) (“[E]quitable tolling of a statute of limitations is
limited to situations in which either the defendant has wrongfully impeded the plaintiff’s ability to
bring the claim or truly extraordinary circumstances prevented the plaintiff from filing his or her
claim despite diligent efforts.”); Machules v. Dep’t of Admin., 523 So. 2d 1132, 1134 (Fla. 1988)
(explaining that, generally, equitable tolling has been applied when the plaintiff has been misled
or lulled into inaction, has in some extraordinary way been prevented from asserting his rights, or
has timely asserted his rights mistakenly in the wrong forum); Clay v. Kuhl, 727 N.E.2d 217, 223
(I11. 2000) (“Equitable tolling of a statute of limitations may be appropriate if the defendant has
actively misled the plaintiff, or if the plaintiff has been prevented from asserting his or her rights
in some extraordinary way, or if the plaintiff has mistakenly asserted his or her rights in the wrong
forum.”); Williams v. Hawkins, 594 S.W.3d 189, 193-194 (Ky. 2020) (distinguishing equitable
tolling from equitable estoppel and stating that equitable tolling applies when plaintiff pursues his
rights diligently, but some extraordinary circumstance prevents him from bringing a timely action);
Brantl v. Curators of Univ. of Mo., 616 S.W.3d 494, 501 (Mo. Ct. App. 2020) (“[A] litigant seeking
equitable tolling bears the burden of establishing two elements: (1) that he has been pursuing his
rights diligently, and (2) that some extraordinary circumstances stood in his way.”) (quotation
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omitted); Fausto v. Sanchez-Flores, 482 P.3d 677, 681-682 (Nev. 2021) (explaining that the court
has required plaintiffs seeking equitable tolling to demonstrate at least that, despite their exercise
of diligence, “extraordinary circumstances beyond their control prevented them from timely filing
their claims”); Polanco v. Lombardi, 231 A.3d 139, 155-156 (R.I. 2020) (stating that equitable
tolling requires either “a plaintiff who was not able to discover his or her injury despite diligent
efforts or extraordinary circumstances that prevented a plaintiff from complying with the deadline
despite using reasonable diligence”); Hooper v. Ebenezer Senior Servs. & Rehab. Ctr., 687 S.E.2d
29, 32-34 (S.C. 2009) (describing equitable tolling as judicially created tolling doctrine typically
applied “in cases where a litigant was prevented from filing suit because of an extraordinary event
beyond his or her control”) (quotation omitted).

For alternative formulations of the requirements for equitable tolling, see, e.g., St. Francis
Mem’l Hosp. v. State Dep’t of Pub. Health, 467 P.3d 1033, 1040-1041 (Cal. 2020) (stating that
equitable tolling applies in carefully considered situations “when three elements are present:
(1) timely notice and (2) lack of prejudice, to defendant, and (3) reasonable and good faith conduct
on the part of the plaintiff”’) (quotation omitted); In re Am. Int’l Grp., Inc., 965 A.2d 763, 812 (Del.
Ch. 2009) (“[T]he doctrine of equitable tolling stops the statute of limitations from running while a
plaintiff has reasonably relied upon the competence and good faith of a fiduciary. No evidence of
actual concealment is necessary in such a case . . .”), aff’d on other grounds sub nom. Teachers’
Ret. Sys. of La. v. PricewaterhouseCoopers LLP, 11 A.3d 228 (Del. 2011); Trentadue v. Gorton,
738 N.W.2d 664, 679-680 (Mich. 2007) (stating that equitable tolling is limited to cases in which
courts themselves have created confusion about the proper procedure for plaintiffs to follow); In re
Fuchs, 900 N.W.2d 896, 905-906 (Neb. 2017) (explaining that the court has applied equitable
tolling when the claimant alleged that it was enjoined from bringing a claim by another court or
governmental authority); Binder v. Price Waterhouse & Co., L.L.P., 923 A.2d 293, 298 (N.J. Super.
Ct. App. Div. 2007) (“Equitable tolling has generally been applied in three circumstances: (1) where
the complainant has been induced or tricked by the adversary’s misconduct into allowing the filing
deadline to pass; (2) where a plaintiff has in some extraordinary way been prevented from asserting
his rights; and (3) where a plaintiff has timely asserted his rights mistakenly by either defective
pleading or in the wrong forum.”); Bailey v. Gardner, 154 S.W.3d 917, 920 (Tex. App. 2005)
(“Equitable tolling applies in situations where a claimant actively pursued his judicial remedies but
filed a defective pleading during the statutory period, or where a complainant was induced or tricked
by his adversary’s conduct into allowing filing deadlines to pass.”) (quotation omitted).

For decisions rejecting the doctrine of equitable tolling, see, e.g., Stubbs v. Hall, 840 S.E.2d
407, 419-422 (Ga. 2020) (noting that Georgia Supreme Court has never endorsed or applied
doctrine of equitable tolling and declining to adopt doctrine for habeas corpus petitions in Georgia);
Norton v. Everhart, 895 S.W.2d 317, 321 (Tenn. 1995) (declining to adopt doctrine of equitable
tolling in civil cases, because existing doctrine of equitable estoppel, which requires a showing of
defendant misconduct, strikes a more appropriate balance).

Comment b. The extraordinary circumstances under which equitable tolling applies are
not amenable to restatement by general rules. 1llustration 1, involving the plaintiff who was
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attacked and left for dead by three masked assailants, is based on Weaver v. Firestone, 155 So. 3d
952, 957-963 (Ala. 2013).

Cases in which equitable tolling has been applied to save the claims of plaintiffs who filed
an action timely but in the wrong venue or tribunal are among the cases cited and described in the
Reporters’ Note to Comment a. In many states, situations of this kind are addressed by savings
statutes, which furnish such plaintiffs a legislatively fixed period of time to refile their action in a
proper venue or tribunal.

TOPIC 4
EFFECT OF DEFENDANT MISCONDUCT

§ 9. Equitable Estoppel

If a defendant, by words or conduct, or by silence when the defendant has a duty to
speak, causes a plaintiff not to bring a timely action, and the plaintiff’s reliance on the
defendant’s words, conduct, or silence in forbearing to bring a timely action is reasonable,
equitable estoppel bars the application of the statute of limitations until after the plaintiff’s

reasonable reliance has ceased.

Comment:

Sources and cross-references.

History, rationale, and support.

Equitable estoppel does not require intentional misconduct by the defendant.
Equitable estoppel requires reasonable reliance by the plaintiff.

Equitable estoppel and the discovery rule.

Length of time allowed for plaintiff to sue.

Burden of proof.

Judge and jury.

S0 TN R0 SR

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede
Restatement Second, Torts § 899. The terms “plaintiff” and “defendant” include potential
plaintiffs and defendants for an action that has not yet been brought. For the doctrine of laches
applicable to suits for injunctions and other specific relief, see Restatement Third, Torts: Remedies
§ 53 (Tentative Draft No. 3, 2024). For the use of equitable estoppel as a defense to tort liability,
see Restatement Third, Torts: Miscellaneous Provisions §  (Tentative Draft No. 3, 2024). This

Section and the other Sections in Part 1 are subject to the contrary terms of any applicable statute.
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See § 1, Comment c. The rule of this Section is applied separately to each cause of action by each
plaintiff against each defendant. See § 1, Comment g.

b. History, rationale, and support. The application of equitable estoppel to bar resort to the
statute of limitations when the defendant’s own words or conduct, or silence when the defendant
has a duty to speak, have led the plaintiff reasonably to forbear from bringing a timely action, is
based on the fundamental principle that no one should benefit from their own wrong. The use of
equitable estoppel for this purpose has been established at least since the 19th century. Today,
virtually all jurisdictions recognize the availability of equitable estoppel as a bar to the statute of
limitations when the plaintiff has reasonably relied on the defendant’s misleading words or conduct,
or silence when the defendant has a duty to speak, in failing to bring a timely action.
Ilustrations:

1. Paul brings an action against his employer, Dauntless Terminal, based on an
industrial disease that he contracted while working on Dauntless’s premises and that is not
covered by workers’ compensation. At the time when Paul brings his action, the three-year
statute of limitations has run. Paul alleges, however, that he was told by agents of Dauntless
that he had seven years in which to sue, and, based on those assurances, his action is timely.
If the factfinder finds that Dauntless’s agents made those assurances to Paul and that Paul
reasonably relied on those assurances, equitable estoppel prevents Dauntless from relying
on the statute of limitations.

2. Dana, an employee of the federal government, is involved in an automobile
accident with Porter. At the scene of the accident, Dana tells Porter that she was performing
government duties at the time of the accident. Under the Westfall Act, 28 U.S.C.
§ 2679(b)(1), if Dana was performing government duties at the time of the accident, the sole
tort remedy would be against the government. Accordingly, Porter sues the government but
does not sue Dana. After the statute of limitations has run on an action against Dana, she
testifies in her deposition that she was actually engaged in personal business at the time of
the accident. If the factfinder finds that Porter reasonably relied on Dana’s prior statement
that she was performing government duties at the time of the accident, equitable estoppel
precludes Dana from relying on the statute of limitations to defeat Porter’s claim.

3. Neesha, a property owner, suffers property damage from an oil spill, caused by

a leak from Dragon Oil Company’s tanks. In a letter to Neesha, Dragon apologizes for the
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contamination and promises that it will do whatever is necessary to rectify the situation

and clean up her property, and Neesha, based on that representation, does not bring a timely

suit against Dragon. If the factfinder finds that Neesha reasonably relied on Dragon’s
representation, Dragon is estopped from relying on the statute of limitations.

c. Equitable estoppel does not require intentional misconduct by the defendant. Although
some courts have held that a showing of fraud or other intentional misconduct by the defendant is
required in order to invoke equitable estoppel to preclude the application of the statute of
limitations, most courts have not required such a showing. This Restatement adopts the majority
rule. If the defendant’s actions have led the plaintiff reasonably to forbear from bringing a timely
action, the defendant should be estopped from taking advantage of the untimeliness that the
defendant’s own actions have caused, even if the defendant did not foresee or intend that result.
Ilustration:

4. Same facts as Illustration 1. It does not matter to the result whether Dauntless
Terminal’s agents misstated the applicable statute-of-limitations period intentionally,
negligently, or innocently. If the factfinder finds that Paul reasonably relied on the
misstatement, equitable estoppel will prevent Dauntless from relying on the statute of
limitations.

d. Equitable estoppel requires reasonable reliance by the plaintiff. The cases are uniform
in requiring a showing of reasonable reliance by the plaintiff in order to invoke equitable estoppel
to bar defendant’s reliance on the statute of limitations. This requirement is parallel to the
requirement of reasonable diligence under the discovery rule (see § 3) and the doctrine of
fraudulent concealment (see § 10). All of these requirements are appropriate in light of the fact
that the statute of limitations serves important legislative purposes, see § 1, Comment £, and should
not be lightly set aside, see § 3, Comment i; § 10, Comment g.

Illustrations:

5. Planetary Corporation sues Darrell, its former counsel, alleging malpractice
resulting in the dismissal of a case in which Darrell represented Planetary. Planetary’s suit
is untimely even after taking account of the continuous representation rule (§ 6) and other
applicable rules, but Planetary contends that equitable estoppel bars Darrell from relying
on the statute of limitations because, as an attorney, Darrell had a duty to disclose his

possible malpractice (see § 10, Comment f). Darrell responds that Planetary failed to show
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reasonable reliance because its two principal officers failed to read the lower-court

decisions dismissing the litigation, which criticized Darrell for the alleged deficiencies in

presenting the case that form the basis for the malpractice cause of action, although they
and other members of Planetary’s board of directors were aware of and discussed the
decisions. Whether Planetary has shown reasonable reliance is a question of fact for the

factfinder. See Comment 4.

6. Precision Corporation retained Dunmore Law Firm for patent law advice

concerning a new product it planned to sell. Dunmore advised Precision that the product
did not infringe any existing patent. Thereafter, Tercel Corporation sued Precision for
patent infringement. Dunmore continued to advise Precision that its legal position was
sound. Precision won in the trial court, but, on appeal, Precision was held liable for patent
infringement. Precision promptly sues Dunmore for malpractice, and Dunmore argues that
the suit is time-barred because the malpractice cause of action accrued no later than the
time when Precision was sued by Tercel. Equitable estoppel bars Dunmore’s statute-of-
limitations argument. As a matter of law, Precision was entitled to rely on its counsel’s
repeated assurances. Precision was not required to seek a second opinion merely because
it had been sued by Tercel. (This Illustration takes no position on whether Dunmore, in
fact, committed malpractice, when the malpractice cause of action accrued, or whether the
continuous representation rule, as restated in § 6, applies.)

e. Equitable estoppel and the discovery rule. The doctrine of equitable estoppel and the
discovery rule may lead to identical results in a particular case, but they are independent of each
other, and each can apply when the other does not. Equitable estoppel can apply even when the
plaintiff has full knowledge of the elements of the cause of action, if the plaintiff has reasonably
relied on misleading conduct by the defendant in failing to bring a timely action. See Illustrations
1 and 3. Conversely, the discovery rule can apply even in the absence of misleading conduct by the
defendant, if the plaintiff has not discovered, and in the exercise of reasonable diligence could not
have discovered, all the necessary factual elements of the cause of action. See § 3, Illustration 3.

f. Length of time allowed for plaintiff to sue. No general rule can be stated as to how long
the plaintiff has to bring an action after the plaintiff’s reasonable reliance ends. Depending on the
jurisdiction and the circumstances, the plaintiff may be allowed a reasonable time to bring an

action—or the plaintiff may be entitled to the full statute-of-limitations period, running from the
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date when the plaintiff’s reasonable reliance ends. A given jurisdiction’s choice between these
alternatives may be influenced by whether or not the jurisdiction regards equitable estoppel as a
tolling doctrine. See Introductory Note to Part 1, Topic 3, Comment b.

g. Burden of proof. The burden of proof is on the plaintiff seeking to employ the doctrine
of equitable estoppel to defeat the application of a statute-of-limitations defense. Generally, then,
this means that the plaintiff must establish that the plaintiff reasonably relied on the defendant’s
misleading words, conduct, or silence when the defendant had a duty to speak, in forbearing from
bringing a timely action.

h. Judge and jury. Whether the requirements of the doctrine of equitable estoppel have

been met is a question for the factfinder.

REPORTERS’ NOTE

Comment b. History, rationale, and support. On the history of the application of equitable
estoppel to statutes of limitations, see John P. Dawson, Estoppel and Statutes of Limitation, 34
MicH. L. REV. 1, 2-3 (1935). For a general discussion of equitable estoppel as a bar to statutes of
limitations, see DOUGLAS LAYCOCK & RICHARD L. HASEN, MODERN AMERICAN REMEDIES: CASES
AND MATERIALS 1038-1039 (5th ed. 2019).

The term “equitable estoppel,” while firmly established in judicial usage, is misleading to
the extent that it suggests that the application of equitable estoppel was limited to courts of equity
before the merger of law and equity. See Dawson, supra at 2-3 (“Unlike ‘fraud’ and ‘fraudulent
concealment,” estoppel did not require the intercession of the Chancellor to establish its claim to
social position. In no case has it been suggested that equitable actions can be saved from extinction
more readily than legal actions. In New Jersey, it is true, the circuitous device is employed of an
injunction in equity against the plea of the statute at law. In other states estoppel operates directly
to strike down a plea of the statute without any distinction whatever between legal and equitable
actions.”) (footnotes and citations omitted). As a historical matter, the doctrine of estoppel
originated in the common-law courts; it was then broadened by the courts of equity, and by the
18th century the common-law courts had adopted the broader equitable version of estoppel. See T.
Leigh Anenson, The Triumph of Equity: Equitable Estoppel in Modern Litigation, 21 REV. OF
LiTIG. 377, 385-387 (2008) (recounting this history).

The most-often-quoted statement of the rationale for applying equitable estoppel to statutes
of limitations is found in Glus v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 232-233 (1959)
(applying Federal Employers’ Liability Act) (footnotes with citations omitted): “To decide the
case we need look no further than the maxim that no man may take advantage of his own wrong.
Deeply rooted in our jurisprudence this principle has been applied in many diverse classes of cases
by both law and equity courts and has frequently been employed to bar inequitable reliance on
statutes of limitations.”
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Although courts vary somewhat on the doctrine’s particulars, it is well established that
equitable estoppel can serve to bar the defendant’s successful invocation of a statute-of-limitations
defense. See, e.g., Mauian Hotel, Inc. v. Maui Pineapple Co., 481 P.2d 310, 315 (Haw. 1971)
(quoting Hornblower v. Geo. Wash. Univ., 31 App. D.C. 64, 75 (1908)) (“We think it is a well-
settled principle that a defendant cannot avail himself of the bar of the statute of limitations, if it
appears that he has done anything that would tend to lull the plaintiff into inaction, and thereby
permit the limitation prescribed by statute to run against him.”); Kenworth of Indianapolis, Inc. v.
Seventy-Seven Ltd., 134 N.E.3d 370, 383 (Ind. 2019) (stating that equitable estoppel is typically
linked to claims of fraudulent concealment, but doctrine also applies to other conduct that lulls a
party into inaction); Nuccio v. Nuccio, 673 A.2d 1331, 1334-1335 (Me. 1996) (explaining that
equitable estoppel applies when defendant’s conduct actually induces plaintiff not to take timely
action on claim; doctrine should be carefully and sparingly applied, and requires clear and
satisfactory proof); Murphy v. Merzbacher, 697 A.2d 861, 866 (Md. 1997) (stating that equitable
estoppel will not toll statute of limitations unless “the defendant held out any inducements not to
file suit or indicated that limitations would not be pleaded,” and plaintiff brought action within
reasonable time after the conclusion of events giving rise to the estoppel) (quotation omitted); N.
Petrochem. Co. v. U.S. Fire Ins. Co., 277 N.W.2d 408, 410 (Minn. 1979) (explaining that, to
establish claim of estoppel from asserting statute of limitations, “plaintiff must prove that
defendant made representations or inducements, upon which plaintiff reasonably relied, and that
plaintiff will be harmed if the claim of estoppel is not allowed”); Weiss v. Rojanasathit, 975
S.W.2d 113, 120-121 (Mo. 1998) (stating that party is estopped to plead statute of limitations only
if party made positive efforts to avoid bringing of suit or misled claimants); Tice v. Pennington,
30 P.3d 1164, 1169-1171 (Okla. Civ. App. 2001) (ruling that hospital’s concealment of fact that
kidney of wrong blood type was implanted gave rise to equitable estoppel against invoking statute
of limitations); Fahrner v. SW Mfg., Inc., 48 S.W.3d 141, 146 (Tenn. 2001) (explaining that
discovery rule applies whenever, and for whatever reason, plaintiff could not reasonably know he
was injured, while equitable estoppel applies only when defendant has taken steps to affirmatively
prevent plaintiff from filing timely action, as when defendant promises not to plead statute of
limitations). See generally George L. Blum, Annotation, Estoppel to Assert Statute of Limitations
or Statute of Repose in Action for Malpractice of Health Care Provider, 45 A.L.R.7th Art. 3, at
§ 2 (originally published in 2019); Annotation, Estoppel Against Defense of Limitation in Tort
Actions, 77 A.L.R. 1044, at § 1I (originally published in 1932).

Equitable estoppel is a broad concept that finds application in many areas of the law, and
the application of equitable estoppel in other areas of the law may differ in some particulars from
its application to statutes of limitations.

[lustration 1, involving the worker suffering from an industrial disease, is based on Glus
v. Brooklyn E. Dist. Terminal, 359 U.S. 231, 232-233 (1959) (applying Federal Employers’
Liability Act).
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[lustration 2, concerning the driver who stated that she was performing government duties
at the time of the accident, is based on Jantz v. Allstate Ins. Co., 2018 WL 1040025, at *3-5 (Md.
Ct. Spec. App. 2018).

lustration 3, involving the oil spill, is loosely based on Holdgrafer v. Unocal Corp., 73
Cal. Rptr. 3d 216, 231-233 (Ct. App. 2008).

Comment c. Equitable estoppel does not require intentional misconduct by the defendant.
While some jurisdictions require a showing of fraudulent or intentional misconduct by the
defendant in order for equitable estoppel to preclude reliance on the statute of limitations, see, e.g.,
Park v. Spayd, 509 P.3d 1014, 1020-1021 (Alaska 2022), most jurisdictions (consistent with
Comment c) do not require such a showing. A number of decisions affirmatively state that such a
showing is not required. See, e.g., Mason v. Mobile County, 410 So. 2d 19, 21 (Ala. 1982) (stating
that if defendant either innocently or fraudulently misleads plaintiff into believing that plaintiff
can postpone bringing action until statute of limitations has expired, defendant may be estopped
from raising bar of statute of limitations); Lantzy v. Centex Homes, 73 P.3d 517, 533 (Cal. 2003)
(stating that “estoppel may arise although there was no designed fraud on the part of the person
sought to be estopped”); Witherell v. Weimer, 421 N.E.2d 869, 875-876 (Ill. 1981) (explaining
that equitable estoppel may arise from unintentional deception); L. Ruth Fawcett Tr. v. Oil
Producers Inc. of Kan., 507 P.3d 1124, 1144-1145 (Kan. 2022) (stating that party asserting
equitable estoppel need not show “other party intended to deceive, defraud, or mislead the moving
party”); Baglio v. N.Y. Cent. R.R. Co., 180 N.E.2d 798, 801 (Mass. 1962) (explaining that estoppel
does not require proof of actual fraud, but may be found when “one has been induced by the
conduct of another to do something different from what otherwise would have been done and
which has resulted to his harm and that the other knew or had reasonable cause to know that such
consequence might follow,” and holding that jury could find estoppel based on statements by
defendant’s claim agents that they would settle plaintiff’s claim) (quotation omitted); Hedgepath
v. Am. Tel. & Tel. Co., 559 S.E.2d 327, 338 (S.C. Ct. App. 2001) (stating that equitable estoppel
does not require intentional misrepresentation).

The fact that a showing of intentional misconduct by the defendant is not required is
consistent with the rule applied when equitable estoppel is used as a defense to tort liability. See
Restatement Third, Torts: Miscellaneous Provisions § , Comment f'and Reporters’ Note thereto
(AM. L. INST., Tentative Draft No. 3, 2024).

[llustration 4, like Illustration 1, is based on Glus v. Brooklyn E. Dist. Terminal, 359 U.S.
231, 232-233 (1959) (applying Federal Employers’ Liability Act). The Glus court quoted the
plaintiff’s allegation that the defendant’s agents “fraudulently or unintentionally” misstated the
statute-of-limitations period, without suggesting that the result would be different if the
misstatements were unintentional. 359 U.S. at 232 n.2.

Comment d. Equitable estoppel requires reasonable reliance by the plaintiff. It is well
established that a showing of reasonable reliance by the plaintiff is required in order for equitable
estoppel to bar resort to the statute of limitations. See, e.g., City of Birmingham v. Cochrane
Roofing & Metal Co., Inc., 547 So.2d 1159, 1167-1168 (Ala. 1989) (ruling that equitable estoppel
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requires reasonable reliance, and that no reasonable person would have allowed statute of
limitations to run in reliance on defendants’ efforts to repair leaky roof); Putter v. N. Shore Univ.
Hosp., 858 N.E.2d 1140, 1142-1143 (N.Y. 2006) (ruling that equitable estoppel was inappropriate
as a matter of law based upon alleged misstatement by defendant’s chief of infectious diseases
because plaintiff had sufficient information available to require plaintiff to investigate whether
there was a basis for a medical malpractice action, which plaintiff did not); Commc’ns Network
Int’l, Ltd. v. Mullineaux, 187 A.3d 951, 960-965 (Pa. Super. Ct. 2018) (ruling that corporate
officers failed to exercise due diligence to discover legal malpractice as a matter of law when they
failed to read court opinions in underlying litigation). Compare, e.g., Jackson Jordan, Inc. v.
Leydig, Voit & Mayer, 633 N.E.2d 627, 631-632 (I1l. 1994) (holding that defendant law firm was
equitably estopped from relying on statute-of-limitations defense when it assured client threatened
with patent infringement action that its position was legally valid, and stating that “[i]t would be a
strange rule if every client were required to seek a second legal opinion whenever it found itself
threatened with a lawsuit”).

According to Restatement Third, Torts: Miscellaneous Provisions § , Comment /# (AM.
L. INST., Tentative Draft No. 3, 2024), reasonable reliance is required when equitable estoppel is
used as a defense to tort liability, except in cases of intentional misrepresentation.

[lustration 5 is based on Commc 'ns Network Int’l, Ltd., 187 A.3d at 960-965, with a change
in result. The court in that case held as a matter of law that the plaintiff failed to show reasonable
reliance, but the Illustration concludes that this is a question of fact for the factfinder.

Ilustration 6 is loosely based on Jackson Jordan, Inc., 633 N.E.2d at 631-632.

Comment e. Equitable estoppel and the discovery rule. On the differences between
equitable estoppel and the discovery rule, see Fahrner v. SW Mfg., Inc., 48 S.W.3d 141, 146 (Tenn.
2001) (explaining that discovery rule applies whenever, and for whatever reason, plaintiff could
not reasonably know he was injured, while equitable estoppel applies only when defendant has
taken steps affirmatively to prevent plaintiff from filing timely action).

Comment g. Burden of proof. For cases supporting the rule that the burden of proof is on
the plaintiff seeking to employ the doctrine of equitable estoppel to defeat the application of a
statute of limitations, see, e.g., N. Petrochem. Co. v. U.S. Fire Ins. Co., 277 N.W.2d 408, 410
(Minn. 1979) (explaining that, to establish claim of equitable estoppel from asserting statute of
limitations, “plaintiff must prove that defendant made representations or inducements, upon which
plaintiff reasonably relied, and that plaintiff will be harmed if the claim of estoppel is not allowed”);
Zumpano v. Quinn, 849 N.E.2d 926, 929 (N.Y. 2006) (“It is therefore fundamental to the
application of equitable estoppel for plaintiffs to establish that subsequent and specific actions by
defendants somehow kept them from timely bringing suit.”).

Comment h. Judge and jury. Cases applying the rule that whether the requirements of
equitable estoppel have been satisfied is a question for the factfinder, unless the evidence is so
clear that no reasonable factfinder could decide the question otherwise, include Baglio v. N.Y.
Cent. R.R. Co., 180 N.E.2d 798, 801 (Mass. 1962) (“We think that, if the jury believed that the
defendant’s agents made the statements attributed to them, they could properly find that the
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plaintiff was thereby induced to refrain from taking legal action.”); Putter v. N. Shore Univ. Hosp.,
858 N.E.2d 1140, 1143 (N.Y. 2006) (“Although the question of whether a defendant should be
equitably estopped is generally a question of fact, here, given [plaintiff’s] level of awareness and
subsequent inaction, equitable estoppel is inappropriate as a matter of law.”); Hedgepath v. Am.
Tel. & Tel. Co., 559 S.E.2d 327,339 (S.C. Ct. App. 2001) (“Whether the defendant’s actions lulled
the plaintiff into a false sense of security is usually a question of fact. However, summary judgment
is proper where there is no evidence of conduct on the defendant’s part warranting estoppel.”)
(quotation marks omitted).

§ 10. Fraudulent Concealment

If a defendant, by words or conduct, or by silence when the defendant has a duty to
speak, commits fraud that causes a plaintiff not to bring a timely action, the doctrine of
fraudulent concealment bars the application of the statute of limitations until after the
plaintiff has discovered, or in the exercise of reasonable diligence should have discovered,

the defendant’s fraud.

Comment:

a. Sources and cross-references.

b. History, rationale, and support.

c. The rules applicable to a cause of action for fraud generally also apply to fraudulent
concealment.

d. Fraudulent concealment applies to concealment of all types of information that the plaintiff
requires in order to bring a timely action.

e. Fraudulent concealment applies to fraudulent concealment before, during, or after a tortious
act.

f- Nondisclosure by fiduciaries and others having a duty to disclose.

g. The plaintiff'is charged with knowledge both of the facts that the plaintiff actually knows and
of the facts that the plaintiff should know in the exercise of reasonable diligence.

h. Fraudulent concealment and the discovery rule.

Fraudulent concealment and equitable estoppel.

Length of time allowed for plaintiff to sue.

Burden of proof.

Judge and jury.

~.

~ =

a. Sources and cross-references. This Section and the other Sections in Part 1 supersede

Restatement Second, Torts § 899. The terms “plaintiff” and “defendant” include potential
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plaintiffs and defendants for an action that has not yet been brought. For the doctrine of laches
applicable to suits for injunctions and other specific relief, see Restatement Third, Torts: Remedies
§ 53 (Tentative Draft No. 3, 2024). This Section and the other Sections in Part 1 are subject to the
contrary terms of any applicable statute. See § 1, Comment c¢. The rule of this Section is applied
separately to each cause of action by each plaintiff against each defendant. See § 1, Comment g.

b. History, rationale, and support. Like the doctrine of equitable estoppel (see § 9,
Comment b), the doctrine of fraudulent concealment is based on the fundamental principle that no
one should benefit from their own wrong. The doctrine of fraudulent concealment originated in
courts of equity, and, by the 19th century, it had been adopted in courts of law. The doctrine that
fraud bars the running of the statute of limitations until the fraud is discovered, or could have been
discovered through the exercise of reasonable diligence, was first applied in cases in which the
cause of action itself sounded in fraud. It was later extended to cases in which the existence of a
cause of action other than fraud was concealed by fraud. Today most jurisdictions recognize the
availability of fraudulent concealment as a bar to the statute of limitations.

c. The rules applicable to a cause of action for fraud generally also apply to fraudulent
concealment. The rules applicable to a cause of action for fraud, as restated in Restatement Third,
Torts: Liability for Economic Harm §§ 9-15, generally also apply to fraudulent concealment. (An
important exception to this generalization, discussed in Comment g, is that a plaintiff alleging
fraudulent concealment must meet a standard of reasonable diligence instead of justifiable reliance.)

Among the rules governing fraud causes of action that also apply to fraudulent concealment
are the following:

(1) An actor commits fraud when the actor “fraudulently [as defined in the next paragraph]

makes a material misrepresentation of fact, opinion, intention, or law, for the purpose of

inducing another to act or refrain from acting.” Restatement Third, Torts: Liability for

Economic Harm § 9. In the case of fraudulent concealment, the defendant’s purpose is

generally to induce a plaintiff not to file a timely action.

(2) A misrepresentation is fraudulent “only if (a) the maker of it knows or believes that it

is false, (b) the maker of it knowingly states or implies a false level of confidence in its

accuracy, or (c) the maker of it knowingly states or implies a basis for the representation

that does not exist.” Id. § 10.
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(3) A failure to disclose material information may be fraudulent if the actor has a duty to
speak, including when “(a) the actor has made a prior statement and knows that it will
likely mislead another if not amended, even if it was not misleading when made; [or] (b) the
actor is in a fiduciary or confidential relationship that obliges that actor to make disclosures.”

Id. § 13(a), (b).

(4) A false statement of opinion may be fraudulent only when “(a) the parties are in a

fiduciary or confidential relationship; or (b) the defendant claims to have expertise or other

knowledge not accessible to the plaintiff and offers the opinion to provide the plaintiff with

a basis for reliance.” Id. § 14.

(5) A statement of the speaker’s intention to perform a promise may be fraudulent “only if

the intention does not exist at the time the statement is made.” Id. § 15.

As the black letter of this Section states, fraudulent concealment may be carried out not
only through words, but also through conduct that prevents the discovery of the facts necessary to
bring a cause of action. Affirmative acts of concealment are required; mere passive failure to
disclose does not suffice unless there is a duty to disclose. See Comment f. Examples of conduct
that may amount to fraudulent concealment include destruction of evidence, alteration of evidence,
concealment of the tortious act, and concealment of the identity of the tortfeasor.

The words or conduct on which a finding of fraudulent concealment is based must be those
of the defendant or someone whose words or conduct are attributable to the defendant under
principles such as actual authority, apparent authority, or respondeat superior. See Restatement
Third, Torts: Miscellaneous Provisions, Vicarious Liability §§ 3, 6 (Tentative Draft No. 2, 2023);
Restatement of the Law Third, Agency §§ 7.04, 7.07, 7.08. Words or conduct of a third party do
not suffice, even if they have the effect of concealing the cause of action from the plaintiff.

d. Fraudulent concealment applies to concealment of all types of information that the
plaintiff requires in order to bring a timely action. The doctrine of fraudulent concealment applies
to all types of fraudulent concealment that cause a plaintiff not to bring a timely action, including,
among other things, concealment of the tortious act itself, concealment of the wrongful nature of
the tortious act, concealment of the resulting injury, and concealment of the defendant’s identity.
Some decisions state that concealment of the defendant’s identity does not trigger the doctrine of
fraudulent concealment, but this Restatement adopts the contrary position, because, logically,

without knowing the identity of the defendant, the plaintiff is unable to bring an action against the
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defendant. Compare § 3, Comment d (stating the same position in the context of the discovery
rule).
Illustrations:

1. Patrick becomes ill with hepatitis A. Despite exercising reasonable diligence to
find out how he was infected, Patrick learns only after the statute of limitations has run that
13 cases of hepatitis A were traced to Delicious Restaurant, at which Patrick had eaten
dinner before he became ill. An employee of Delicious Restaurant was diagnosed with
hepatitis A 12 days after Patrick ate there, but the restaurant manager instructed the
restaurant staff not to discuss the infection with anyone, and he falsely told the health
department that the infected employee had followed good hygiene. Based on these facts, the
factfinder may conclude that Delicious Restaurant’s fraudulent concealment bars reliance
on the statute of limitations, because Delicious Restaurant’s actions prevented Patrick from
learning the identity of the defendant despite Patrick’s exercise of reasonable diligence.

2. Donald, an attorney, represents Peter in a divorce proceeding. After the divorce is
finalized, Peter sues Donald for legal malpractice for failing properly to advise Peter of the
tax consequences of the property settlement in the divorce proceeding. Donald defends,
claiming that, under the state’s statute of limitations applicable to legal malpractice actions,
the suit is time-barred. Peter proves that Donald fraudulently billed Peter for tax research and
consultation with tax experts that did not in fact occur. The factfinder may conclude that
Donald’s fraudulent billing constituted fraudulent concealment that precludes Donald from
relying on the statute of limitations to defeat Peter’s cause of action for legal malpractice.

e. Fraudulent concealment applies to fraudulent concealment before, during, or after a
tortious act. Many courts—perhaps even a majority—state that fraudulent concealment requires
acts of concealment subsequent to and separate and distinct from the tortious act itself. This
Restatement adopts the contrary position: the necessary acts of fraudulent concealment can occur
before, during, or after the tortious act. Fraudulent concealment is equally blameworthy regardless
of when it occurs. And, whenever it occurs, fraudulent concealment can prevent the plaintiff from
filing a timely action despite the exercise of reasonable diligence. Whenever that is the case, the
fundamental rationale of the doctrine of fraudulent concealment—that defendants should not
benefit from their own wrong—applies, and the doctrine of fraudulent concealment should be

applied to bar the defendant from claiming that the plaintiff’s lawsuit is time-barred.
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Hlustration:

3. Prentice is attacked and left for dead by three assailants who all wear masks to
conceal their identities. Despite the exercise of reasonable diligence, Prentice is unable to
discover the identities of the three assailants until they plead guilty to attempted murder,
years after the tort statute of limitations had expired—and Prentice brings suit soon after
learning the assailants’ identities. Prentice’s suit is not time-barred. Fraudulent
concealment bars the application of the statute of limitations despite the fact that the
assailants engaged in no acts of fraudulent concealment subsequent to the tort itself.

f- Nondisclosure by fiduciaries and others having a duty to disclose. Fraudulent concealment
generally requires affirmative words or conduct amounting to fraud (see Comment c), but mere
failure to disclose is enough if the defendant has a duty to disclose. Fiduciaries such as trustees have
a duty to disclose, and others may have such a duty depending on the circumstances. See Comment
¢(3) above and Restatement Third, Torts: Liability for Economic Harm § 13.

Lawyers are fiduciaries for their clients. See Restatement of the Law Third, The Law
Governing Lawyers § 16, Comment b. Therefore, “[1]f the lawyer’s conduct of a matter gives the
client a substantial malpractice claim against the lawyer, the lawyer must disclose that to the client.”
Id. § 20, Comment c. As a result, and consistent with the doctrine of fraudulent concealment, even
if the statute of limitations would otherwise start to run on a client’s cause of action against the
lawyer for malpractice after taking account of the discovery rule (§ 3), the continuous
representation rule (§ 6), and other applicable rules, the statute does not start to run until the lawyer
discloses the arguable malpractice to the client or until facts that the client knows or reasonably
should know clearly indicate that malpractice may have occurred. Restatement of the Law Third,
The Law Governing Lawyers § 54, Comment g.

Ilustration:

4. Diana, a lawyer, represents Penny in her divorce proceeding. As part of the
divorce settlement, Penny receives title to her residence. However, Diana negligently fails
to record Penny’s title, resulting in financial loss to Penny when a judgment creditor levies
on Penny’s residence to satisfy a judgment against her ex-husband. Just after the limitations
period has run, Diana informs Penny that Diana has an unwaivable conflict of interest
because of Penny’s possible malpractice cause of action against Diana. Diana’s

nondisclosure of the conflict of interest until after the statute of limitations has expired
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constitutes fraudulent concealment, which will preclude Diana from asserting a statute-of-

limitations defense.

Some courts hold that, like lawyers, medical professionals are fiduciaries who owe their
patients a duty to disclose possible malpractice. However, The American Law Institute has
determined in the Restatement Third, Torts: Medical Malpractice that the Institute takes no
position on whether, or the extent to which, medical professionals are subject to liability for breach
of fiduciary duty distinct from the duties and bases for liability specified in that Restatement. See
id. § 3, Comment ¢ (in Restatement Third, Torts: Concluding Provisions (now known as
Restatement Third, Torts: Miscellaneous Provisions) (Tentative Draft No. 1, 2022)). The
Restatement Third, Torts: Medical Malpractice does not specify a duty to disclose possible
malpractice to patients. As a consequence, the Institute takes no position on whether, or the extent
to which, a physician’s silence on the heels of a medical error may constitute fraudulent
concealment that precludes reliance on the statute of limitations. Of course, a physician, like any
other actor, may commit fraudulent concealment by affirmative words or conduct. In addition, in
some instances involving medical professionals or institutions, the continuous treatment rule tolls
the running of the statute of limitations. For that rule and its application, see § 7.

g. The plaintiffis charged with knowledge both of the facts that the plaintiff actually knows
and of the facts that the plaintiff should know in the exercise of reasonable diligence. Under the
doctrine of fraudulent concealment, the plaintiff is charged with knowledge both of the facts that
the plaintiff actually knows and of the facts that the plaintiff should know in the exercise of
reasonable diligence. The standard of reasonable diligence under the doctrine of fraudulent
concealment is the same as the standard of reasonable diligence under the discovery rule of § 3,
which is described in § 3, Comment i. The term “reasonable diligence” embodies courts’
expectation that a reasonable plaintiff will act with diligence to investigate whether there is a cause
of action. In applying the standard of reasonable diligence, courts recognize that, in the absence of
facts to the contrary, parties have a right to rely on the representations or silence of trusted
professionals and fiduciaries. See Comments f, /.

Ilustration:
5. Portia retains David, a lawyer, to represent her as a plaintiff in two separate actions
involving two separate automobile collisions that caused injury to Portia’s neck. David

settles the first of the two actions without settling the second. As Portia is being prepared
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by David’s associate, Nada, for her deposition in the second action, Nada tells Portia that

she believes that David might have committed malpractice by settling the first action

without settling the second, because this staggered approach set the stage for the defendant
in the second case to employ an “empty chair” defense and thereby blame all or most of

Portia’s neck injury on the first accident. Despite this statement, Portia does nothing to

investigate the possibility of a malpractice action against David until after the limitations

period has expired. As a matter of law, even if David committed fraudulent concealment by
failing to reveal his possible malpractice, Portia cannot invoke the doctrine of fraudulent
concealment because Nada’s statement put Portia on inquiry notice of the possible
malpractice, and Portia failed to act with reasonable diligence to investigate it. (This

Ilustration takes no position on whether David, in fact, committed malpractice. Nor does

this Illustration address whether the continuous representation rule, restated in § 6, applies.)

The standard of reasonable diligence applicable to plaintiffs invoking fraudulent
concealment stands in contrast to the standard of justifiable reliance applicable to plaintiffs
asserting a cause of action for fraud, which simply “amounts to freedom from recklessness.”
Restatement Third, Torts: Liability for Economic Harm § 11, Comment d. These applicable
standards differ for two reasons—one historical and the other founded on principle. The historical
explanation is that the doctrine of fraudulent concealment originated in the courts of equity, and
the equity courts insisted on a showing of reasonable diligence in order to invoke the doctrine. The
principled explanation, here as in the case of the discovery rule, is that the statute of limitations
embodies important legislative purposes, see § 1, Comment f, making it fitting to apply the more
demanding standard of reasonable diligence if the plaintiff’s failure to file within the statutorily
prescribed time period is to be excused, see § 3, Comment 7.

h. Fraudulent concealment and the discovery rule. Because both the doctrine of fraudulent
concealment and the discovery rule of § 3 operate to prevent the running of the statute of
limitations until the plaintiff discovers, or through the exercise of reasonable diligence should have
discovered, the elements of the cause of action, the doctrine of fraudulent concealment and the
discovery rule will often yield identical results. There are two principal types of situations in which
this 1s not the case.

First, if the discovery rule in a given jurisdiction does not apply to all elements of a tort

cause of action or to all types of torts—contrary to the position adopted in this Restatement (see
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§ 3, Comments d and e)—then the doctrine of fraudulent concealment may apply even though the
discovery rule does not. In such an instance, the doctrine of fraudulent concealment may prevent
the plaintiff’s suit from being time-barred, even if the discovery rule would not.

Second, when the doctrine of fraudulent concealment applies, there will always be material
facts that have been misrepresented by the defendant (or concealed despite a duty to disclose), while
the discovery rule need not involve any misrepresentation or concealment by the defendant. When
the defendant misrepresents or conceals material facts, it is less likely that the plaintiff will be found
to have failed to exercise reasonable diligence for failing to uncover those facts. This is particularly
true if the misrepresentation or omission is committed by a trusted fiduciary or professional.

i. Fraudulent concealment and equitable estoppel. A comparison of the elements of
fraudulent concealment (§ 10) with those of equitable estoppel (§ 9) makes clear that a case that
satisfies the requirements of fraudulent concealment will also satisfy the requirements of equitable
estoppel (although the converse does not hold). This fact suggests that a jurisdiction might choose
to use equitable estoppel to deal with cases of fraudulent concealment, without employing a
separate doctrine of fraudulent concealment, and indeed, a few jurisdictions take this approach.
Most jurisdictions, however, recognize separate doctrines of equitable estoppel and fraudulent
concealment, and this Restatement follows those jurisdictions. Because equitable estoppel may
involve less blameworthy conduct on the part of the defendant than fraudulent concealment (see
§ 9, Comment ¢), it is appropriate to distinguish between the two doctrines.

J. Length of time allowed for plaintiff to sue. No general rule can be stated as to how long
the plaintiff, who has the benefit of this Section, has to bring an action after the plaintiff learns, or
with reasonable diligence should have learned, of the existence of the elements of the cause of
action. Depending on the jurisdiction and the circumstances, the plaintiff may be allowed a
reasonable time to bring an action, or may be allowed the full statute-of-limitations period running
from the date when the plaintiff learned or should have learned of the existence of the elements of
the cause of action. A given jurisdiction’s choice between these alternatives may be influenced by
whether or not the jurisdiction regards fraudulent concealment as a tolling doctrine. See
Introductory Note to Part 1, Topic 3, Comment b.

k. Burden of proof. The burden of proof is on the plaintiff seeking to employ the doctrine

of fraudulent concealment to defeat the application of a statute-of-limitations defense. Accordingly,
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the plaintiff generally has the burden to prove the elements of fraudulent concealment, as well as
the plaintiff’s exercise of reasonable diligence.
l. Judge and jury. Whether the requirements of the doctrine of fraudulent concealment have

been met is a question for the factfinder.

REPORTERS’ NOTE

Comment b. History, rationale, and support. The Supreme Court of the United States
explained in Wood v. Carpenter, 101 U.S. 135, 139 (1879) (applying Indiana statute of limitations),
that the doctrine of fraudulent concealment “was originally established in equity, and has since
been made applicable in trials at law.” The doctrine that fraud vitiates the statute of limitations
originated in cases in which the cause of action itself sounded in fraud. See Bailey v. Glover, 88
U.S. (21 Wall.) 342, 347-350 (1874) (applying federal bankruptcy law) (reviewing English and
American authorities in both law and equity, and holding that “when there has been no negligence
or laches on the part of the plaintiff in coming to the knowledge of the fraud which is the foundation
of the suit, and when the fraud has been concealed, or is of such character as to conceal itself, the
statute does not begin to run until the fraud is discovered by, or becomes known to, the party suing,
or those in privity with him”). See also, e.g., Merck & Co., Inc. v. Reynolds, 559 U.S. 633, 644-
645 (2010) (applying Securities Exchange Act § 10(b)) (recounting history of the fraud rule); John
P. Dawson, Undiscovered Fraud and Statutes of Limitation, 31 MICH. L. REV. 591, 597-606 (1933)
(same). The fraudulent concealment doctrine was subsequently applied to cases in which the
existence of a cause of action other than fraud was concealed by fraud. See id. at 619-621; John P.
Dawson, Fraudulent Concealment and Statutes of Limitation, 31 MICH. L. REv. 875, 875-877
(1933); see generally DOUGLAS LAYCOCK & RICHARD L. HASEN, MODERN AMERICAN REMEDIES:
CASES AND MATERIALS 1033-1038 (5th ed. 2019).

For cases recognizing the availability of the doctrine of fraudulent concealment to preclude
defendants from relying on the statute of limitations to bar the plaintiff’s cause of action, see, e.g.,
DGB, LLC v. Hinds, 55 So. 3d 218, 224-228 (Ala. 2010) (holding that discovery rule in fraud
statute of limitations applies to fraudulent concealment of existence of cause of action, because a
party cannot benefit by the party’s own wrong); West Brook Isles Partner’s 1, LLC v. Com. Land
Title Ins. Co., 163 So. 3d 635, 639 (Fla. Dist. Ct. App. 2015) (observing that fraudulent concealment
focuses on subsequent actions “to keep the improper conduct shrouded from sight,” and that,
generally, plaintiff must show successful concealment of a cause of action and fraudulent means to
achieve that concealment) (quotations omitted); Gittings v. Deal, 109 N.E.3d 963, 973 (Ind. 2018)
(explaining that fraudulent concealment requires a showing that “either (1) the alleged wrongdoer
actively concealed the cause of action and the claimant exercised due diligence to discover the cause
of action, or (2) the parties’ relationship—such as a fiduciary relationship—imposed on the alleged
wrongdoer a duty to disclose the cause of action to the claimant”); Queensway Fin. Holdings Ltd.
v. Cotton & Allen, P.S.C., 237 S.W.3d 141, 151 (Ky. 2007) (ruling that discovery rule does not toll
the statute of limitations to allow plaintiff to “discover the identity of wrongdoer unless there is
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fraudulent concealment or a misrepresentation by the defendant of his role in causing the plaintiff’s
injuries”) (quotation omitted); DeCosse v. Armstrong Cork Co., 319 N.W.2d 45, 50-51 (Minn. 1982)
(describing generally accepted doctrine that fraud tolls the statute of limitations); State v. McKenzie,
484 S.W.3d 320, 325 (Mo. 2016) (“The essence of a fraudulent concealment action is that a
defendant, by his or her post-negligence conduct, affirmatively intends to conceal from plaintiff the
fact that the plaintiff has a claim against the defendant.”); Fine v. Checcio, 870 A.2d 850, 860 (Pa.
2005) (stating that the doctrine of fraudulent concealment “provides that the defendant may not
invoke the statute of limitations, if through fraud or concealment, [defendant] causes the plaintiff
to relax his vigilance or deviate from his right of inquiry into the facts”); Borderlon v. Peck, 661
S.W.2d 907, 908-909 (Tex. 1983) (“Texas courts have long adhered to the view that fraud vitiates
whatever it touches, and have consistently held that a party will not be permitted to avail himself of
the protection of a limitations statute when by his own fraud he has prevented the other party from
seeking redress within the period of limitations.”).

In some states, statutes embody the doctrine. Examples include: CONN. GEN. STAT. § 52-
595 (“If a person, liable to an action by another, fraudulently conceals from him the existence of
the cause of such action, such cause of action shall be deemed to accrue against such person so
liable therefor at the time when the person entitled to sue thereon first discovers its existence.”);
HAW. REV. STAT. § 657-20 (“If any person who is liable to any of the actions mentioned in this
part or section 663-3, fraudulently conceals the existence of the cause of action or the identity of
any person who is liable for the claim from the knowledge of the person entitled to bring the action,
the action may be commenced at any time within six years after the person who is entitled to bring
the same discovers or should have discovered, the existence of the cause of action or the identity
of the person who is liable for the claim, although the action would otherwise be barred by the
period of limitations.”); 735 ILL. CoMP. STAT. 5/13-215 (“If a person liable to an action
fraudulently conceals the cause of such action from the knowledge of the person entitled thereto,
the action may be commenced at any time within 5 years after the person entitled to bring the same
discovers that he or she has such cause of action, and not afterwards.”); MASS. GEN. LAWS ch. 260,
§ 12 (“If a person liable to a personal action fraudulently conceals the cause of such action from
the knowledge of the person entitled to bring it, the period prior to the discovery of his cause of
action by the person so entitled shall be excluded in determining the time limited for the
commencement of the action.”); MiCH. CoMP. LAWS § 600.5855 (“If a person who is or may be
liable for any claim fraudulently conceals the existence of the claim or the identity of any person
who is liable for the claim from the knowledge of the person entitled to sue on the claim, the action
may be commenced at any time within 2 years after the person who is entitled to bring the action
discovers, or should have discovered, the existence of the claim or the identity of the person who
is liable for the claim, although the action would otherwise be barred by the period of limitations.”);
Miss. CODE ANN. § 15-1-67 (“If a person liable to any personal action shall fraudulently conceal
the cause of action from the knowledge of the person entitled thereto, the cause of action shall be
deemed to have first accrued at, and not before, the time at which such fraud shall be, or with
reasonable diligence might have been, first known or discovered.”).
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In justifying the doctrine, courts frequently point to the fact that a party should not be
permitted to take advantage of the party’s own wrong. See, e.g., Pashley v. Pac. Elec. Co., 153
P.2d 325, 328 (Cal. 1944) (“[T]he defendant, having by fraud or deceit concealed material facts
and by misrepresentations hindered the plaintiff from bringing an action within the statutory period,
is estopped from taking advantage of his own wrong.”); Harralson v. Monger, 206 S.W.3d 336,
340 (Ky. 2006) (“It is clearly not good public policy to allow a person who presents inaccurate
information to benefit from the misrepresentation.”); Masquat v. DaimlerChrysler Corp., 195 P.3d
48, 54-55 (Okla. 2008) (“[A] party who wrongfully conceals material facts and thereby prevents a
discovery of his wrong, or the fact that a cause of action has accrued against him, is not allowed
to take advantage of his own wrong by pleading the statute, the purpose of which is to prevent
wrong and fraud.”).

Comment c. The rules applicable to a cause of action for fraud generally also apply to
fraudulent concealment. For cases describing the type of conduct that constitutes fraudulent
concealment, see, e.g., Balog v. Ctr. Art Gallery-Hawaii, Inc., 745 F. Supp. 1556, 1572-1573 (D.
Haw. 1990) (ruling that art dealer’s actions in “repeatedly sending the plaintiffs the certificates of
authenticity” and assuring them that their artworks were appreciating in value “effectively
prevented the plaintiffs from discovering their cause of action” for forged artworks within the
statute of limitations); Curry v. Thornsberry, 128 S.W.3d 438, 441-443 (Ark. 2003) (holding that,
in order to toll the statute of limitations, there must be evidence of “some positive act of fraud . . .
to keep the plaintiff’s cause of action concealed, or perpetrated in a way that it conceals itself”)
(quotation omitted); Coe v. Proskauer Rose, LLP, 878 S.E.2d 235, 244 (Ga. 2022) (stating that, in
order to establish fraudulent concealment, a plaintiff must make three showings: “first, that the
defendant committed actual fraud; second, that the fraud concealed the cause of action from the
plaintiff, such that the plaintiff was debarred or deterred from bringing an action; and third, that
the plaintiff exercised reasonable diligence to discover his cause of action, despite his failure to do
so within the statute of limitation”); Emberton v. GMRI, Inc., 299 S.W.3d 565, 571-575 (Ky. 2009)
(ruling that fraudulent concealment tolled statute of limitations when defendant ordered its
employees not to discuss hepatitis A infections during health-department investigation and stating
that “bad faith, evil design, or an intent by the wrongdoer to deceive or mislead or defraud in the
technical sense is not essential”) (quotation omitted); Brownell v. Garber, 503 N.W.2d 81, 85-86
(Mich. Ct. App. 1993) (ruling that, if plaintiff could prove that defendant attorney fraudulently
misrepresented that attorney conducted tax research and consulted with tax experts and
fraudulently billed plaintiff for such services, jury could conclude that such action was intended to
fraudulently conceal cause of action for attorney’s malpractice in failing to do so); DeCosse v.
Armstrong Cork Co., 319 N.W.2d 45, 51 (Minn. 1982) (determining that asbestos manufacturers’
lack of candor concerning potentially deleterious effects of asbestos exposure may rise to level of
tortious fraudulent concealment); Cellupica v. Bruce, 853 N.Y.S.2d 190, 191-192 (App. Div. 2008)
(rejecting claim of fraudulent concealment because there was no evidence that defendant
intentionally misrepresented facts to plaintiff); Fine v. Checcio, 870 A.2d 850, 860 (Pa. 2005)
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(“The doctrine does not require fraud in the strictest sense encompassing an intent to deceive, but
rather, fraud in the broadest sense, which includes an unintentional deception.”).

For cases holding that fraudulent concealment may be accomplished through conduct that
prevents the discovery of the facts necessary to bring a cause of action, see, e.g., In re Korean
Ramen Antitrust Litig., 281 F. Supp. 3d 892, 905 (N.D. Cal. 2017) (applying federal and California
antitrust laws) (“Generally, the sorts of affirmative acts described in the preceding pages—public
pretextual statements, destruction or alteration of documents, and evidence that employees used
methods to communicat[e] sensitive information that would not leave a ‘trail’—are sufficient to
support fraudulent concealment tolling statutes of limitations.”); ChinaCast Educ. Corp. v. Chen
Zhou Guo, 2016 WL 6645792, at *7 (C.D. Cal. 2016) (ruling that defendants’ concealment of their
alleged conversion by using a front man and shell company to carry out transaction sufficiently
alleged fraudulent concealment tolling statute of limitations); Norris v. Bakker, 899 S.W.2d 70, 72
(Ark. 1995) (stating that there must be some positive act of fraud, “something so furtively planned
and secretly executed” as to keep plaintiff’s cause of action concealed, or perpetrated in such a
way that it conceals itself) (citation omitted); De Haan v. Winter, 241 N.W. 923, 924 (Mich. 1932)
(“Fraudulent concealment means employment of artifice, planned to prevent inquiry or escape
investigation, and mislead or hinder acquirement of information disclosing a right of action. The
acts relied on must be of an affirmative character and fraudulent.”); Roth v. Farner-Bocken Co.,
667 N.W.2d 651, 659-660 (S.D. 2003) (finding sufficient evidence that defendant engaged in
affirmative acts to prevent discovery of plaintiff’s invasion of privacy cause of action); Robinson
v. Baptist Mem. Hosp., 464 S.W.3d 599, 611-615 (Tenn. Ct. App. 2014) (ruling that, if physician’s
alteration of report to change original diagnosis was violation of standard of care, factfinder could
infer fraudulent concealment); Watts v. Mulliken’s Est., 115 A. 150, 153 (Vt. 1921) (holding that
surreptitious withdrawal of money from another’s bank account constituted fraudulent
concealment: “It would be a manifest perversion of the [fraudulent concealment] statute to say that
the carefully laid plan by which he acquired the money and escaped detection for more than six
years was not a fraudulent concealment of the cause of action, and that, having thus kept his victim
out of his rights, the statute of limitations could be successfully invoked for his protection.”).

On the point that words or conduct of a third party do not suffice to establish fraudulent
concealment by the defendant, see, e.g., Parrillo v. R.I. Hosp., 202 A.3d 942, 950 n.9 (R.I. 2020)
(stating that it is not sufficient that one defendant has acted to conceal a cause of action against
another defendant).

Comment d. Fraudulent concealment applies to concealment of all types of information
that the plaintiff requires in order to bring a timely action. For decisions applying the doctrine of
fraudulent concealment to cases in which the identity of the defendant was fraudulently concealed,
see, e.g., Bernson v. Browning-Ferris Indus., 873 P.2d 613, 615-620 (Cal. 1994) (ruling that
defendant that intentionally conceals its identity may be equitably estopped from asserting statute-
of-limitations defense when the plaintiff is unable to discover defendant’s identity by exercising
reasonable diligence); Emberton v. GMRI, Inc., 299 S.W.3d 565, 571-575 (Ky. 2009) (ruling that
fraudulent concealment tolled statute of limitations when defendant ordered its employees not to
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discuss hepatitis A infections during health-department investigation); Harralson v. Monger, 206
S.W.3d 336, 337-340 (Ky. 2006) (holding that defendant who provided inaccurate exculpatory
information to police officer investigating automobile accident was barred from relying on statute
of limitations).

For decisions that, contrary to Comment d, decline to apply the doctrine of fraudulent
concealment to concealment of the defendant’s identity, see, e.g., Weaver v. Firestone, 155 So. 3d
952, 957 (Ala. 2013) (holding that statutory fraudulent concealment discovery rule applied to
discovery of cause of action, not discover